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A BILL TO AMEND THE CLEAN AIR ACT, 
AND FOR OTHER PURPOSES 

EXECUTIVE SESSION 

Wednesday, August 19, 1970 

United States Senate, 

Subcommittee on Air and Water 
Pollution of the Committee on 
Public Works, 

Washington, D. C. 

The subcommittee met, ptursuant to call, at 2:25 p.m. 
in room 4200, New Senate Office Building, Senator Edmund S. 
Muskie (chairman of the subcommittee) presiding. 

Present: Senators Randolph, Muskie, Spong, Eagleton, 
Cooper, Boggs, Baker, and Dole. 

Also present: Richard B. Royce, Bailey Guard, M. Barsry 
Meyer, Thomas C. Jorling, Leon G. Billings, Harold A. Symes, 
Harold H. Brayman, Philip T. Cuimnings, and Richard D. Grundy. 

Senator Muskie. Gentlemen, may I suggest a method of 
procedure? We would like, if possible, to report this to the 
full Committee this afternoon. I am prepared to go as long 
as we can. I suggest to tJne staff, if we are not finished by 
■the time of the next vote that we then move over there into 
room 207, which will be available to us until 5:00. 
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We have here a section-by-section analysis, which could 
serve the very useful purpose of being an agenda, and that 
would key us into the specific language as we want to get to 
it. 

May I say this about the structure of the bill? You wi.ll 
remember at the close of the last session, I opened up the 
possibility of shifting to national emission standards rather 
than quality standards. Leon and the staff have gone over 
that with the Administration, We can get into the 
Administration's reasoning on that if you would like. But, 
in any case, we decided to back off of that. 

What we have here is a refinement of the National 
Aviation's clean- air standards, coupled with some limited 
emission controls, first those dealing with hazardous 
substances and the second dealing with what the staff and the 
print call here "localised emissions." Thirdly is control 
over mobile sources, both new and used motor-vehicles. 

That is the approach of the bill, and I think we might 
begin with a section-by-section analysis. 

I think Section 105 is the first stibstantive section. 
Section 104 is research. Section 105 are housekeeping 
provisions that the Administration requested for the pusrpose 
of dealing with local governments. Section 106 is the first 
substantive provision. 

If you want to follow along at the same time with the 
committee print, on page 5 — ■ 
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Mr. Billings. Section 106 in the stamraary is Section 106 
in the existing law, which provides 100-percent grants for 
interstate quality agencies for the purpose of planning in 
interstate regions. That has been slightly revised and 
continues to meike available 100-percent grants . 

Members of the conrndttee have the print entitled "Bills- 
DH-1." 

Senator Muskie. Page 7 is ai;r~qwalitv regions. The 
structure of this section, as I understand it — and the staff 
will correct me if I aa wrong — is the one we had already 
gone over in some length and agreed to. That is that the 
Secretary will designate the interstate and major intrastate 
cruality-control regions as the principal quality-control areas 
Secondly, all remaining areas of the country not covered by 
the major regions of the interstate regions can then be 
subdivided into air-quality regions by the state, so all of 
the land area of a state is governed by Federally-designated 
or state-svibdivided areas. 

That is really the structural mechanism for then 
developing the implementation plans. 

Then on page 8 we get the air-quality criteria and 
control techniques. This, too, you haY* gone over in 
considerable length up to this time. 

What this requires is, first, that the Secretary will 
publish a list of pollutants within 30 days, which will be 
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subject to criteria. Those criteria roust be issued within 
jl2 months. 

You ought to have this information. You all have a list 
here that ought to be identified for you. 

The first list, the general pervasive one, these are the 
pollutants for which criteria will be issued when the whole 
job has been done. That list is much shorter than any list 
we have previously discussad, because the remaining items on 
7 list that has been discussed up to feis point are in the 
second column — "limited, pervasive." Those pollutants are 
treated in this new draft under a separate provision, which 
will not require criteria but which can be dealt with as 
substances with local effects that ought to come under direct 
control . 

We will get to the method of control a little later. 

Finally, we have the hazardous substances, which are 
governed under that section of the bill. 

As I went over this print last night, I was concerned 
until I saw this list that we were putting too heavy a burden 
on the Secretary to meet in the time frame we have set out in 
Section 109. I think there is no problem on the basis of this 
new list, which, I take it, ought to be included in the 
report on the bill. 

The administration says this timetable can be met. 

Senator Cooper. It recurs in here, "health and welfi 
What does "welfare" mean as it is used? 
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Senator Baker. While we are waiting for an answer, I am 
concerned about that, too, because I missed the last meeting. 
But I was under the impression these standards were going t; 
be predicated on health effects. 

If you make it "health and welfare," it seems to me you 
are deviating. 

Senator Muskie,. We are talking here about the criteria 
at the top of page 9 of your prints 

"Criteria are supposed to indicate the kind and extent 
of all identifiable effects on health and welfare." 

Mr. Guard. On any of the odors we have listed, would 
that have an effect? 

Senator Randolph, I hesitate to do this, but I have 
done it in the past, I can't hear the comments. I think I 
have reasonably good ears. Let's make it available to all 
the members. 

Senator Cooper, I note throughout the bill the phrase 
"health and welfare." I want to know what "welfare" signifies 
in connection with the bill. 

Senator Muskie. When, we talk about "welfare," we are 
talking about the effects on soils, water — this is down at 
iihe bottom of page 9. These are large (C) in parenthesis. 
We are talking eibout any unfavorable effects on soils, water, 
vegetation, man-made materials, animals, wildlife, weather, 
visibility, climate, as well as effects on economic values « 
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That is what the criteria are supposed to identify. The 
standards that would be set would deal only with health. 

Senator Baker. Such as appear on page 11 in paragraph 3? 

Senator, Mtigkie. Yes, that is correct. The definition 
of "health of persons" would be included in the report. I 
think it is perhaps more appropriate, and we will be quite 
specific. 

Section 109 is tiie criteria. We required this in the 
1967 law, the publishing of criteria and the techniques for 
dealing with air pollution. This is simply a restatement of 
what was in the 1967 law, and I think it improved it. There 
is nothing really basically new. 

The first new item is ttie next one on page 8 of my print 
and page 10 of your print. These are the national air- 
quality standards and goals. Again, this is basically the 
same structure we have considered before. I don't think 
there are any substantial changes. 

It would provide that within 30 days after the enactment 
the Secretary "shall publish the national proposed ambient 
standards for all those pollutants on which standards have 
been based." Since the standards are based upon that 
criteria, the 30 days is ample time to do that job. 

With respect to nevr criteria that are issued after this 
becomes law, the Secretary, "30 days after publication of 
the criteria o . . . " It is the aaxast procedure . 
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In the middle of page 11 is tlie definition of "national 
junbient standards." 

Senator Randolph „ At that pointy l 
of the public health and welfare. Senator Cooper has at least 
partially brought this to our attention, 

I want to inquire as to the "health of persons." Could 
that be explained so we can focus attention on that? 

Mr. Billings. Mr. Chai:-man, we are developing a 
definition. The reason for not using the terms "public health" 
as opposed to "health and persons , " there is a connotation 
in the concept of "public health" tJfiat gets into a rather 
concept of "well-being." We are talking about essentially a 
physical-health question of whether there are selected 
populations groups, and so on, which may have adverse effects 
from the presence of pollutants in the ambient area. This 
is "the health of persons^ in order to get away from the most 
subjective term "public health." And we do have a definition 
■we will make available. 

Mr. Royce. Surgeon General Stewart, in testifying before 
the subcommittee in 1967r defined "public health" as "not 

just the absence of disease but the existence of mental and i 

I 

psychological and emotional well-being as well." And "public | 
health and welfare" brings us into that. 

This, 1 believe, is designed to focus on protecting the 
young, the elderly, those who have been shown to be most 
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acceptable in the epidemiological studies conducted in England 
and elsewhere on the bronchial and asthmatic victiins. 

Senator Baker. Tliese words are imprecise enough so that 
we may be putting the country in a terrible position. You 
can't protect the health of someone. The natural environment I 
is going to be destructive to some people. 

For instance, those who suffer from a serious pulmonary 
disease — I wonder if we should quality this more by saying 
"necessairi^ for the general protaction of health." 

Senator Muskie. Th&t means tJiat you give no consideration 
to those who are non-healthy for reasons not related to air 
pollution, but whose health is affected by air pollution. 
Aren't we concerned about them? 

Senator Baker. I think we are concerned for the maximum 
protection for the maximum number. I think that it is fool- 
Irardy for us to establish a goal of absolute protection for 
everyone, because I think it is impossible. 

Senator Muskie. I am not arguing that. 

Senator Baker. I think, regardless of what we say, the 
].ikelihood is that the courts are going to interpret it, when 
they are called upon to interpret it, as they interpret all | 
other statutes, and tha^: is to say Congress never legislates 
the impossible and that it is in^osslble to protect every 
living person against anything. 

Mr. Royce. We are talking about groups of hypers© 
persons . 
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Senator Randolph, Everybody is that way today. My mail 
indicates that. 

Senator Muskie, For years we have talked about the 
health of the elderly, the yound, and the sick. 

Senator Boggs. The fsict that "persons" is plural, does 
tliat not meet the point you raise? 

Senator B£iker, I don't think it makes a particle bit of 
difference. I think the courts are going to have to 
determine what is the maximum feasible protection of the 
largest number of people. I think they will do that. 

Senator Muskie. Uhs staff will circulate a definition 
before we take this up in the full Committee. Xf anyone has 
any suggestion for modifying this language, we can take it 
into consideration. 

Senator Baker. Mr. Chairman, I don't insist on a change. 
I suggested when this balloting began that we consider 
modifying the langvtage to read "the general health" or "to 
insure the general protection of the health of persons." But 
I don't think it is important. 

I think the way the language reads now — "to insure the 
health of persons" — implies to do it within the confines and 
ability of our resources. And 1 think the courts would 
interpret it that way. 

Senator Muskie. I have no objection to leaving out the 
word "any." 
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Senator Baker. That was taken out. 

The more you look at the language ^ the less satisfactory- 
it is. 

Senator Baker. The more confidence I have, then, the 
Court will figure out what we are saying » 

Senator Muskie. Why not say "necessary to protect the 
health of persons" — "which are necessary to protect the 
health of persons ..o "? Are we agreed on that? 

At the bottom of page 11, simultaneously there is the 
question of national air-quality goals which would be 
standards related to all other effects. The principal 
purpose of this, of coxirse, is to establish some protection 
against degradation in areas which are not yet polluted. 

I think we have gone over this before and understand it, 
and it is still here. 

We next go on to iti^lementation plans. Section 11, which 
is on page 12 of the committee print. 

On this, too, I think we gone over substantially all 
of it before. 

Mr, Billings. One thing that has not been decided is 
the number of years. 

Senator Mviskie. The next seven pages are related to 
in^lementation plans. If I aaight just briefly summarize what 
it contains to refresh everyone's recollection, first of all, 
eaGfa state is given nine months after the standards are 
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promulgated to produce plans for iiriplementation, maintenance ? 
and enforcement of the standards. The Secretary has four 
months to approve the plans. 

Beginning at the bottom of page 12 , large (A) , you 
have details that must be included in the plan^ 1 think it 
would be useful to run down through those, because I don't 
think we ever had them in details. 

First of all, th-»re ie the question of a national 
deadline, which we have not yet agreed upon. We have talked 
about three years. That three years, when geared to the 
schedule for moving, translates into a little over five years 
before they finally take effect. So X think three years is 
as reasonable a time frame that we can put in here. 

Senator Eagleton. Is it really reasonable, though? 

Senator Muskie. Actually, you only have three years 
when the inqplementatlon plan is finally approved before those 
subject to it know what they must do. This means design, 
procurement of the technology, tiiis means installation, and 
so on. In a sense, they have five years to evaluate txieir 
own position in t^rms of «the actual official pronouncement 
of what they must do, and they are only going to have three 
years' notice. 

If you try to shorten it, I think you get into sob^ 
trouble. 

Senator Baker. I think we are on the horns of a dilemma. 
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I agree with Senator Eagleton. I heard testimony before 
another subconmdttee of this committee about the power shortage 
in this country and the coal shortage in particular. And it 
was pointed out they have a six-year leadtime on some of their 
equipment. 

Here, again, we have a balancing of equities that I am 
really sure we can win. 

Senator Muskie. We are going to be criticized by both 
sides, whether we pick foux years or two years. 

Senator Eagleton. I don't know if it Is at this point 
or at another point. But there was some discussion in another 
meeting by Senator Baker, and maybe others, with respect to 
some of these time limits. There would be a procedure 
whereby at zero hours ^ five years and one month, say, in 
City "X" they could not make it. 

Senator Huskie, There is an option in here which we will 
get to. 

Senator Boggs. What are we proposing now, Mr. Chairman? 
Senator Muskie. Three years. 

Senator Boggs. You estimabs that metkes a total length 
of five years? 

Mr. Billings. For pollutants where a criterion exists, 
it would be four years and five months. For pollutants for 
which criteria have been published, 12 months after listed 

it will be three years plus 30 months, or S~l/2 years, so you j 

\ 

have an average of five years. S 
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Senator Muskie. With respect to particulates, hydro- 
carbons, et cetera, et cetera, the deadline translates into 
four years and five months. 

Mr. Guard. That is 98 percent of the pollution by weight. 

Senator Cooper. Is nine months a aisfficient length of 

tisie? 

Mr. Billings. We understand frcan the Adndnistration that 
is adequate, since we have reduced the number of criteria that 
will be stibasitted. 

Senator Boggs. What does the Administration think in 
regard to the three-year period? Have they expressed an 
opinion on that? 

Mr. Billings. We discussed this with Mr. Middleton's 
assistant, and he felt that three years was ample time for 
what you could do. They had reservations about the moving 
sources depending on what particular kinds of decisions are 
made. But as far as technically relative to stationary 
sources and things you can°t do technically, it can be done 
in that time. 

Senator Muskie. The used autc»aobile is still the problem. 

Senator Boggs. f^his is the big item that would affect 
the automobile. 

Senator Muskie. We have another provision in here to 
cover used cars, and we will consider it again- later. 
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1 suggest three years now. You can keep that in the 
bcick of yotsr mind as we consider the rest of the bill. Then 
when we coma to a vote or the whole bill, we can make our 
fiaal decision. You ars damned if you do, and you are deunned 
il: yow don't on this on3» 

The otlier provisions that are' required in this plans- — 

Mr. Royce. Mr. Chairman, may we focus on the question 
oir" goals in the implementation plan, as distinguished from 
standards and whether or not the states would be prepared or 
capable of setting forth an implementation plan at the same 
time on goals as on standards? 

Senator Muskie. You have opened the question. You can 
coiTiment on it. 

Mr, Royce. I have reservations — and I think 
Counsel Meyer does — whether or not the states have the 
capability plan to establish a time for the in^leraentation 
of goals which are very, very hazy. In sc»ne instances, 
s«iy, in Gary, Indiana, they will never be achievable — 
"never" is a very long time — but time within which, maybe 
in five years could they set a realistic target jdate for the 
achievement of goals? 

We have discussed it in staff of allowing the Secretary 
to give an 18-month waiver to a state on goals, so that they 
could be working on the standards, which are the really 
iii^portant thing at this stage, and then have another 
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at the Secretary's discretion to develop an implefflentation 
pla.n for the achievement of goals. 

There is a real manpower problem, which the committee 
has recognized in terms of the capabilities of the states. 
I >&o not think it would remove the committee from the 
responsibility of establishing goals in this legislation but 
woisld allow some flexibility. 

Senator Muskie, You are suggesting two different time- 
tables, one for the standards which relate to health and a 
lat43r one for goals which relate to other effects? 

Mr. Billings. There are two tisnetables for filing. It 
would be even more administratively if you are talking iibout 
a region in which the standard or goal already existed. In 
thst ease there would be no need to grant a waiver. If you 
ar£ talking about a city like New York City or Gary, where 
they have a severe problem, the Secretary would give them 
an additional 18 months on how they t^ould meet the goals in 
that region. 

Senator Huskie. Oitr primary concern is the health 
standards and the other 18 CK>nths, as long as it is 
discretionary . 

Mr. Guard. It would relieve the burden on everyone. 
~ - - Senator Muskie. This is the effects on other than 
health — another 18 montlis. Is there any objection? 
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Senator Eagleton. We have criteria, standards ; and goals 
hnd I get them internii.xed. The failure to achieve a goal by 
"X" month or "X" years — is that enforceable? Or are we just 
(mforcing standards? 

Senator Muskie. We are enforcing standards on a national 
basis . 

Senator Eagleton. If Gary does not meet a goal by 
year "X," what do they do? 

Senator Muskie. Some of these goals may not be 
attainable for 30 years or ever. 

Senator Eagleton ^ What happens to Gary when they do not 
Jichieve it by "X" date? 

Senator Muskie. Gajry would set its own timetable for 
ttteeting goals, subject to the approval of the Secretary. 
If it failed to meet its timetable then, it would be subject 
to whatever sanctions there are in the Act. 

Senator Eagleton » What are those? 

Mr. Billings. The Secretary has the authority to cause 
a revision of standards. 

Senator Eagleton. Z am jiiBt talking about goals. 

Mr. Royce. I think in relation to the question you 
raise. Senator Eagleton, the staff proposal is there would 
also be in this language a non-degradation feature that 
"nothing in this section shall be construed as allowing any 
aittblent-air quality to become more polluted than its 
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present state," which is consistent with the position the 
committee has taken on non-degradation. 

Senator Eagleton. That still does not answer my question 
Kaybe I don't understand ray own question. It is pretty hard 
to degrade Gary any worse than it is. 

Senator Muskie. Can I spell out the relationship of the 
three again? Would that be helpful? 

Senator Eagleton, To put it in over-sin?>listic terros. 
If you don't achieve certain standards by year "X, " something 
severe happens to you in terms of. a penalty or punishment or 
prohibition. 

I want to know what happens if Gary or New York do not 
jaieet their goals. 

Mr. Billings. The Federal enforcement provision is the 
violation of an implementation plan is prohibited. That is 
an iEi^lementation plan for standards and goals as this is 
presently written. If you violate the implementation for 
standards / enforcement action can be taken against you. If 
you violate the goals, action can be taken against you. If 
a Secretary approves a plan, say, for ISSO, then he is not 
going to enforce that goal tmtil 1990 » 
for goals is enforceable. 

Senator Eagletono Aren't we kidding ourselves a little 
about goals? 

Senator Muskie. We decided on a national basis our 
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responsibility related to health, and we have that. What 
troubled us then was that without anything mora, what we were 
in effect doing was setting a level of degradation to which 
clean-air areas could move. We thought there ought to be some 
mechanism for getting at that within the control of the 
regions and the states, so we set up these goals which would 
deal with other effects r^juiring stricter controls. And we 
leave that to the regions to decide, stabject to the approval 
of the Secretary. 

You have been focusing in your questions, I think, or 
impliedly, on areas that have tough pollution problems now. 
As to them when you talk about goals, you talk about something 
that may not be attainable. But, say, the rural areas of 
Maine or Tennessee or Missouri, you are talking about keeping 
clean air clean. You are talking about goals that can be 
implemented within the next year or two. Those are the areas 
we are primarily concerned with — the goals of cleaner air 
than would be required by the health-effect standard. 

We want to protect tiaat air so those implementational 
plan, 1 would say, would be within relatively short deadlines 
or should be. 

Senator Eagleton,. Isn't a goal a desirable Utopian life 
toward which we should work? 

Senator Muskie. No, because we are going to require an 
in^lementation plan — for Gary. 
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Senator Muskie. !Phey may not be able to meet the health- 
effect standard within three years. That is the structural 
time. If you want to set a national deadline at a more 
stringent level, then you can get at that. 

^!r. Royce. A sptscific exasnple that might clarify this 
is a very large and very dirty generating plant ix^ Mexico on 
Federal land, which could achieve 95 or 99-percent control. 
!Phey are operating at about 85-percent control on their 
spreading pollutant for 80 miles, which pollutes the rest of 
the air. And it is achievable as defined in" the-~Act. 

Senator Muskie« We ought to at least have in the report 
a very clear indication that when we are talking about goals, 
we are not talking about objectives that ought to be 
postponed indefinitely but. ought to be geared to local 
situations and, in many cases, ought to be achievable within 
realtively short time frames, because that is what we are 
talking about. Wie goal thing gives us flexibility « Maybe 
it is goo much, but we have not been able to develop a better 
way to do it — flexibility so we don't degrade the clean-air 
areas of the country. 

Still, on istplementatioiial plans, go to the bottom of 
page 12, where you will see listed the other details of the 
plans — emission requirements, timetables, schedules of 
compliance, and so on» (C) is the establis' 
and monitoring programs. (D) has to do with land m- 
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and surface transportation, controls and permits. In other 
words, this would be the means and methods, aside front 
technology, that ought to be used. 

Senator Cooper. If a transportation system was not 
iiieeting the requirements and standards, then the state would 
have to have the autiiority to close it down? 

Senator Muskie. Or at least to control traffic or slow 
it down. 

Senator Cooper. What about interstate transportation? 
Senator Huskie. The ne::t one covers intergovernmental 
isystem. 

Senator Cooper. The state might not have any authority. 
I am talking about intergovernmental authority. 

Senator Muskie. He says it provides adequate provision 
for intergovernmental cooperation. That would include 
intergovernmental at the state level as well as at the state 
level until a plan adequately covers the point you have 
raised, that the Secretary could not move. Then that would 
be tied in with the provision later that if the states do not 
produce in^lementation plans, the Secretary does. So there 
Is that Federal backup to co^^er the point. 

(F) is the provision for periodic reports from a 
stationary source. 

Senator Cooper. On page 14, the first paragraph, it 
provides that reports will be available to the Secretary ar ~ 
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other interested parties, including the general public. 

I suppose the state would determine who the interested 
parties are. 

In what way would this be made avail6d>le to the general 
public? 

Senator Muskie. Would it not be easier to state that 
the report will be a public record, rather than "making it 
available"? Why don't we do that? 

(G) is the requirement of adequate state authority. 
In the event this requires additional legislation, which 
would push up against the deadline, then the Secretary has 
authority to approve a portion of a plan until something like 
this is taken care of. 

Seriator Eagleton. What is "adequate authority"? Does 
that mean the agency submitting the plan will have to say, 
"We have authority from the State Legislature or City Council, 
or whatever the case may be, "to have an 'X' millions budget, 
and we have 50 air inspectors"? Does that show adequate 
authority. 

Senator Muskie. Permanent authority, abatement 
authority, right of entry. 

Senator Eagleton. You could have a nice law in 
Missouri that says, "Thow shalt to to. jail if you don't." 
But if you don't have a budget, that is a lot of pious bunk. 
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Will they have to show what budgetary resources Missouri 
is going to put into this? Do they have to make such a 
showing, or their plan will be rejected? And why shouldn't 
they? 

Senator Kuskie« Do you have anything on budget? 

Mr. Billings. We have adequate manpower. 

Senator Eagleton.^ I know, for instance, in Missouri the 
air-pollution budget was cut by 60 percent and there are 
Eiix inspectors. 

Senator Muskie. 1 gvjsss we should put is 

f 

resources . I 
Senator Eagleton., I raise it because Senator Cooper j 
pointed out some of tliis. If Middleton can reject the pla 
and say, "Your budget is way too low and your number of 
inspectors is way too few, aad we hereby reject your plan 
as it ±3 written," they can force a new plan on them. Can 

i 

they way in the new plan that Missouri must spend $2 million 
iind have 60 inspectors? had what would Missouri do if the 
Legislature said, "Go to hell"? I just want to know what 
happens . 

Senator Muskie. Then the Secretary would have to 
provide the inspectors. 

Senator Eagleton, Then the Federal Governxnent would 

i 

come in with their inspectors. 

Senator Muskie. We have grant-in-aid. 
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Senator Muskie. Maybe the way to get at it would be to 
provide it in the frant-in-aid section, that if the state 
fails to come up with an adequate financing plan, then the 
Federal Government and the Secretary will be authorized to 
use the state's authorization to establish the program for 
that state. 

Senator Eagleton. It needs to have some clout in it. 
Senator Boggs. Wouldn't it urge the states to follow 
that line? 

Mr. Royce. It might tend for them not to. 

Senator Baker. Oncer again, I find inyself in the 
position of following and being intrigued by, and I think 
generally intriguii^g, the (^servations and fears that Senator 
Bagleton is making, but wondering how in the world we are 
going to do this within the framework of a local-Federal 
partnership. If we are going to meet those problems head-on 
and tlie most efficiently, we are going to back off from the 
whole underlying concept of the bill and start a Federal 
agency that handles the whole problem, including enforcement, 
at the local level, which I think we have the rightful right 
to do. 

Senator Spong. And which we have been afraid of for 
three years. 

Senator Baker. If we do that, we are adopting a whole 
nev plan. I would have to argue with myself a little before I 
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would have to consider really a Federal agency with local 
enforcement authority. 

Senator Muskie. Especially with the present iitnitations 
on Federal manpower. With this program here you need 600 more 
than we started with. 

Senator Bagleton. If a state's budget is patently 
:lnadequate and its manpower so patently thin, the most 
beautifully written iis^lementation plan is just that. 

Senator Muskie. You are supposing a complete failure at 
the state level. Maybe that will happen. If it does, then 
the whole structure falls. 

Senator Boggs. But you are getting these citizens 
committees organised. They are organizing up in our way. 

Senator Eagleton, Ovr voters just turned down an income 
tax by referendum, and the state is busted. 

Senator Muskie. All you can do is provide for that 
contingency. The only funds available are the grant-in-aid 
programs. The only other answer is to drop the whole 
business and, as Howard said, set up a Federal structure. I 
don't think we are about to turn to that. If somebody 
seriously proposes it, we would have to consider it. But you 
have to have this requirements of (G) strengthened by the 
way Tom is suggesting. 

In other words, the Secretary ought to look at the 
eideguacy of the program, the personnel and the resources, and 
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try to beef them up. If they just fail altogether, we have 
to give him some resox-rces to turn to to set up a Federal 
program. 

Senator Eagleton. I like works like "funding level." 

Senator Mxsski®. Why not say "prograro level"? That covers 
personnel and funding. 

Senator Eagleton. I would like to be specific about 
funding. Soroebody could interpret "program" to mean just the 
vifords and not the dollars. Maybe ^his would help the 
Missouri Air-Quality Commission in going to the Legislature 
and saying, "Look, boys, they are not going to take it with 
the plan we have." 

Senator Muskle. Why not say "adequate personnel and 
funding"? 

Senator Baker. Motivation and outlook. 

Mr. Royce. Mr. Chairman, there are a lot of sanctions 
available to the Federal Government tJiat we have not 
discussed here to reinforce the Federal-state relationship. 
We have talked about the highway bill linking soH«i of the 
highways to the control of autoiaobilea. The committee has not 
5:ocused on that yet. 

But there are also a number of other grant-in-aid 
provisions depending on the public support for this. So it 
would seem to roe the cwranittee could go ahead on the present 
Federal-state relationship and perhaps even into the courts 
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to indicate that if this is not successful, there might be a 
consideration of withholding of Federal grant-in-aid funds 
related to problems that are not specifically within the 
jxirisdictlon of this subcommittee. 

Senator Muskie. You could not tkae the jurisdiction to 
the Federal Highway Program. 

Mr, Royce. 1 sxibmit there are others. There are planninc 
provisions . 

Mr. Meyer. You more or less have to assume that th^ 
states in toto are going to approach the problem with the same 
kind of intensity that Congress and the Federal Government 
will approach it, and two years from now we will have a better 
idea of how the states are progressing. If the states are 
rejecting it, then there is a question of whether the public 
cares about it. And then there are a whole raft of things 
the committee can consider irself . 

While it is possible the State of Missouri or any other 
state might not fond it, at this point I don't think that 
point is a legitimate prognostication of what will happen. 

Senator Muskie. The whole structxire of this bill — 
and it is in the water-pollution prograxn as well — is to 
give the states the responsibility and authority to move 
initially and for the Federal Government to move in if they 
fail. That Federal authority to move in if the states fail 
is in this bill. 
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The only missing link is funding at the Federal level to 
move in. All you need there is to provide a general 
authorization at some point in this bill authorizing the 
Federal appropriations to implement that authority. If 
keeping the Federal Government out or if retaining the states' 
authority responsibility and initiative is not enough 
incentive for the states to do this job, I don't think we can 
create any incentive. 

I think you are going to have to wipe the whole thing out 
and set up a Federal bureaucracy. I don't think we want to 
go to that, and I don't think we should suppose that the 
stSLtes are going to fail on this as long as you have the 
Federal backup. 

It seems to me hers, first of all, if we do what we say 
in CG) , you have covered the blanks, as Tom pinpointed, and 
then add an adequate authorization for the Federal Government 
to move in and set vcp its own program in the event of failure 
of the states with money, then you have covered that loophole 
tintil we can get another crack at it if there is a complete 
failure of the state effort. 

We are doing it in the civil-rights field. Would the 
staff then provide that general authorization and put in the 
general language that Senator Eagleton suggested in (G}7 

(H) is another tough one, (H) would require that the 
plan provide for a program of periodic inspection and testing 
of motor vehicles. 
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Seiiator Baker. Does that s^an evezy vehicle? 

Senator Huskie. To the extent necessary. It would be 
at adffiinistrative discretion. 

Mr. Billings. The Title 2 relative to recall discusses 
a representative sample. So theoraticaily under this 
provision 

Senator Spong. Jjike California. 

Mr, Billings. Yes, but no. California has a spot check. 
But that would not provide a representative seunple of a model 
of vehicle. Thciy would have to be more careful in what they 
spot-checked in order to get a representative sample of a 
360 cube. 

Senator Boggs. "to the extent necessary." What does 
that mean — once a year? 

We have an inspection requirement in Delaware now for 
once a year. 

Senator Huskie. It should be twice a year. 

Mr. Guard. Are you talking about new vehicles? 

Mr. Billings. Once the title has been transferred to the 
state, it is not under this law. 

Senator Huskie. It will take some time to move into 
full inqplementation. 

Mr. Billings. We have this under Title 4(B) of the bill. 

Senator Boggs, Didn't we try to provide something li.^:a 

this in the highway-safety bill? Didn't we try to provide for 
a state-wide inspection? 
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Mr. Meyer. The regulations under the Safety Act require 
a periodic or random inspection of random vehicles by the 
state. There are still two or three states which do not and 
absolutely refuse to do so, even though they may lose some 
highway funds. 

Senator Baker. Which states are they? 

Mr. Meyer. Maryland is one. They have inspection only 
on retitlement. lind California will only go for a random 
inspection operation. 

Senator Muskie. Why don't we add an amendment to that 
law to provide that the inspection include inspection for 
purposes of this Act? 

Mr. Meyer. The bill is before the committee now and will 
be under the Executive in September, so there is no reason 
it could not be discussed then. 

Senator Muskie. Would it not be better to put it in 
this bill? 

. Mr. nejex, You have a cross reference to the safety 
program in Title 2. 

Senator Muskie. But that does not now provide for 
testing for this purpose. It is only testing for safety 
purposes . 

Mr. Billings. U2ider our Title 2 grants- to-states 
we have a cross reference, and that would be the appropriate 
place to put it. 
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Senator Boggs. But the program has to be tied together. 
We want to have the plan bring the car in for inspection at 
one time and include safety and emission. 

Senator Cooper. 7here was quite a battle over this. I 
think some agencies or persons have beet? designated who can 
inspect, and they are just usually people who work in 
garages. I don't know that you can tie these two together. 
This would have to be done by people who have specialized 
knowledge . 

Senator Randolph. I think our problem at least to a 
degree has been a lack of funds. 

Mr. Meyer. There has not been that much money 
appropriated for the safety program to make a dent nationally 
as far as a particular portion of the safety program is 
concerned. And the vehicle inspection is one of 16 standards 
that are presently on the books. 

Senator Muskie. You can't very well set two separate 
inspections sections in each state. 

Mr. Meyer. All I am saying is it raises a question which 
we have discussed at the state leval with respect to 
inspection under Title 2 of this Act. And the question iS; 
how much money are we going to be able to pump into this t 
to see how it works? 

Senator Muskie. We have that problem with the whole bill 
if we don't get the appropriations to provide the manpower. 
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We have to make that point veiry strongly on the floor of the 
Senate in the report. 

This thing is not going to happen just because you write 
a law. That is true at the state level, too. These deadlines 
can't be itiat, which we have already gone over, the first 
12 pages. They can't be ntet with the present manpower of the 
National Air-Pollution Control Administration. It juat cannot 
be done. 

Senator Randolph. I think at this point in Congressional 
history, the job of tiiiis type of authorization, ^feich is an 
advance beyond what we have done in the past — and others 
will follow — really now you are at a crisis point which 
invovles not so much authorization as ftinding to carry out 
the provisions of whatever we have done or whatever we are now 
going to do. 

1 think this is a problem which I do not know how we are 
going to get the Congress to realize its seriousness. But 
I think we are all going to have to pitch in as we have never 
done before to bring the monies into being to make these 
commitments that we make through an authorization s^asure 
really meaningful. 

1 say it rather offhandedly, but I would like to see it 
wrapped up in both this bill and the highway bill. Is there 
anything wrong with that? I am just asking, 

Mr. Meyer. Especially since the bill that was introduced 
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by your yesterday and co-sponsored by a number of members here 
provides for financing, and we will be able to avoid the 
general appropriation problem. 

Senator Boggs. Exhaust fumes has something to do with 
health and safety. 

Mr. S^eyer. With respect to these implementation plans 
that we are going through xitxf, should there be specific 
language in this to require that the Secretary make a report 
to the committee on what it is going to cost to administer 
these prograJQs so that when we get to the stage of 
ixtplementation that the Federal Government will come up with 
enough money to make the thing go? 

Senator Mxiskie. I don't want to provide any waiting 
I>eriod for developing cost estimates. 

Mr. Meyer. Obvioxisly/ the funds included in the bill 
v;hich are cut off before the implementation plan comes into 
effect will not be near enough to carry this program. All 
I am saying is to be required by a date set prior to the next 
time the committee has to authorize appropriations to carry 
out this appropriation and we have a firm cost estimate as 
firm as possible to carry out this program of the 
implementation plans. 

Senator Huskie. By that time it will be moot. We will 
either have moved on this program, or we will not have moved. 
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Mr. Msyer. point is, it will be 17 months or 
30 months before the implementation plans are approved. At 
the time they are approved, the Federal share of carrying out 
the plan as the Federal share of this progreua is going to 
take a big step up from the authorizations contained in this 
.^ct. Exactly what that step will be, we will not know until 
we get some ideas fron the Secretary as to what he estimates 
what the costs will be. 

Mr. Billing. We may have to come back a year from now 
and authorize additional appropriations for 1973 and 1974. 

Mr. Meyer. It is one thing to pay 75 percent of the cost 
of doing the planning., and it is as^other thing to pay 75 
percent of the cost of carrying it out. 

Senator Muskie. Let's ask the Secretaxy in the meantime 
before the floor debace to prodtice cost estimates. Let's 
get in some authorisations now. This biasiness of waiting, 
we do not have that kind of time. 

I think that covers the substance of the ln5)lementation 

plan. 

(I) is provision for revision of the plan. (J) is the 
requirement that the plan identify the region within which 
the plan applies, including the boundaries of the region. 
{K) is a new item, which provides for the public hearing to 
consider adoption of raore restrictive ambient-air-quality 
standards than the national anbient-air-guality standards. 
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(B) is authority for the Secretary to develop the ijtipleinenta~ 
tion plan if the state fadls to do so. {C) , on page 16, is 
a review of existing plans to insure that they meet the 
ireguirenents of the new law. 

Incidentally, have you corrected the "90 days"? The 
"90 days" does not do the job. Check it out. 

Then we get to the provision Tom asked about earlier at 
the bottom of page 16 and ths top of page 17. 

Senator Boggs. At the bottom of page 16/ Mr. Chairman: 

"Whenever, on the basis of suirveys, studies. 
Investigation, or reports, or any information otherwise made 
available to him^ the Secretary or his authorized 
representative finds that, in any air-quality control region, 
an approved in^lementation plan will be, or has been 
inadequate to achieve national ambient-air-quality standards 
promulgated pursuzmt to this Act, he shall notify the 
appropriate state of states. And unless such state or states 
revises such plan within 90 days after receipt of such 
notice, or if such revision is inadequate, the Secretary shall 
revise such plan in accordance with the provision of 
subsection (b) of this section." 

Senator Spong. I think that is just the part that says 
the Feds move, in .> Senator Eagleton is concerned about the 
in^ssibility of performance. 

Senator Boggs. ?here is no time to achieve it. Is that 
the point? 
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Mr. Brayman. The staff was sure that if everone was 
acting in g'^pd faith and the Secretary approved close to the 
time the iniplementatlon plan to ac^iieve the standard, if 
they find it is inadequate, then they could revise it. There 
is no time extension given to those who acted in good faith, 
but those who did could put on the extra equipment so they 
would have tighter control. 

This is the situation with the Act, This is where they 
did do what they were supposed to do. But it is inadequate, 
and there is no tisie given to do what in addition has to be 
done a 

Mr. Royce. It is not the actual installation of 
equipment. 

Senator Huski®. It was the intent to write that in here. 
.We need here the authority for the Secretary to provide 
the additional tisae which may be necessary. 

Senator Boggs. ''No extension is granted" even though 
the polluter acted in good faith after revision? 

Senator Mtsskie. What should that be? How much of an 
extension should he be allowed to give? 

Senator Boggs. I don't kncM. What would be consistent 
with everything else we are doing? 

Senator Eagleton. Are we talking about the plans that 
Middleton has already approved under the old law? 

Senator Muskie . We are talking about any deadline , and 
that includes the national deadline. 
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Mr. Billings. We are talking about the plan submitted 
pursuant to this Act or the old plan as reviewed and 
approved. He has to go through the old plan to make sure :l - 
sneets the deadline. If he finds emission data was not 
accurate, that the axnliient- air-quality data was not accurate, 
the information base was not good enough, and you find 
2-1/2 years down the pike that the emission requirements 
Ere in?)Ossible, done in good faith by everybody but will not 
implement that national standard as provided, then additional 
controls will be proposed. 

Now, how long a time is provided? How long should the 
deadline be extended? 

Senator Eagleton. Did Middleton goof in the first plan, 
or what? 

Mr. Billings. A goof was on the information base. The 
diffusion article might not have been accurate, or the 
overall information in the area may not have been adequate. 

The best example of tliis is the recent revision of the 
teat and, therefore, the standards on automobiles. Because 
of new capability in testing* tliay had been able to revise 
the base of emissions up for automobiles. Therefore, they 
revised the standard, the point being that as they learn 
moTe, they are going to know more in irelationship of 
emissions to ambient air. And they may tighten the standards 
along the way. 
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Senator Eagleton.. People and businesses that relied on 
the old standard will be allowed to adjust to the new onesc 
Senator Randolph „ Off the record. 
(Discussion off the record.) 



1 

2 
3 
4 
S 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
16 
19 
20 
2J 
22 
23 
24 
25 



38 

Senator Muskie. On the qvi«stion we were discussing, 
how much more time should be permitted to meet any deadline? 
It seems to me another year or xxp to another year is long encugJ 

Mr. Guard. We have language in the typewriters to do 

that. 

Senator Muskie. It is 25 percent more time, 
(e) (1) (A) is next. This is authority for the government 
to petition for relief from the deadlines. Does this follow 
on from the one we dealt with? 

Mr, Billings. This would not be where the plan failed 
but where it was not possible to implement the plan. 

Senator Muskie. There would be appeal to the District 
Court of the District of Columbia Circuit. 

18 is the criteria for relief which the court would be 
given to consider. There are three of them. 

Senator Baker, Knd they are cumulative. 

Senator Muskie, No, the first two are cumulative and 
the third one is an alternative. 

The one that troisbles me is (A) particularly, i find it 
hard to reconcile that language with the fact that you are 
dealing with health affects standards. In effect, they are 
health effects standards that have not been met. 

What kind of standard can there be that the health is 
being protected? 

Senator Baker. I think it is self-defeating. 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



39 

Presumably, if you could protect the public, you woui*"^ 
not grant the exception to begin with. 

Senator Huskie. Are (B) and (C) sufficient reasons to 
grant relief? 

Senator Baker. Saction 113 is the section dealing with 
national security requirements. It permits the Secretary 
-tb make exemptions from plans on Federal facilities. 

Senator Muskie, On the health questions, are there some 
other formula we could consider as a substitute for (A)? Are 
there parameters within which you could put up with some 
continued deleterious health effects provided tJiey were not 
excessive? In other words, (B) seems to roe to open the door 
too wide. 

Senator Baker. (B) is too wide. I think we are going to 
have to deal with subjective and elastic requirements, however. 
In effect, what we are going to do if wa adopt this section 
is vest in the judiciary the authority and the responsibility 
to weigh and balance equities. That is the possibility of 
granting an extension in the absence of effective devices and 
techniques even knowing that there may be soias consequential 
bad health effects. I think the reason for this section, if it 
is justified, is bottomed largely that the judiciary is better 
suited to weigh those equities than we. 

I would propose an alternative in subsection (A) which 
might substitute section (B) for (A) and have a new secUon whi 
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would say sonfetiiing in every such case the court would take 
into account the potential health hazards, their extent, their 
permanency, the temporary nature thereof, together with the 
technical considerations required by subsection (A) above. 
That is just a rough effort at trying to frame an area of 
responsibility and latitude for the judiciary to balance 
equities in a particular case. 

Senator Cooper. It seems to me that tli© health of a person 
is going to be affected if this extension is given. In sub- 
section (4) the court grants it only if it is essential to 
the large pxiblic interest and the general v7elj;are of the 
United States. 

In other words, it is a case where although some people 
might be affected adversely, you would have to supersede it 
on a much larger and broader interest, • 

Senator Baker. I think that may be so, Mr. Chairman. 
I think Senator Cooper is probably right. X think section (4) 
probably says all I tried t"o say for a new subsection. To say 
that the court can grant this relief only if it determines such 
relief is essential to the public interest and the general 
welfare of the Uni'^isd States is a requirement for the balancing 
of equities. I would be happy just to strike out subsection (A) 
and make subsections (B) and (C) (A) and (B) , 

Senator Muskie. Then you need to strengthen (B) which 
talks about methods , systems devices or techniques. There are 
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also policies which could not be described as any one of 
those four that could be invoked if public health interests 
v;ere to such an extent as to be overriding. 

Senator Baker. May I make an observation? From a 
drafting standpoint, page 18, paragraph (4) would read at the 
end, "after finding — " and subparagraph (B) "that methods;" 
or subparagraph (C) , so it clearly ties the requirements of 
present (B) to the cumulative requirements of paragraph (4) . 
Then you have to read them together to have a single requirement 

Incidentally, on sidsparagraph (C) I am not happy with 
that, either, when you get to it. I have a specific situation 
in mind in Tennessee. I am convinced we have a plant there 
which is the biggest polluter in the v/orld, but I would want 
to see any exemption against <dha United Stntes severely 
limited. 

Mr. Billings. Ths President has to make this in the 
paramount interest of the t^nifced States. 

Senator Baker. It might be in the public interest not 
to spend $80 million but that is about what it is going to 
take to clear up that plant. They are, in effect, rebuilding 
in order to have a closed system. It emits sulfuric acid 

and a great exotic array of other masses, solids and gases. 
It got so bad out there that tiie fumes were n^elting nylon 
stockings . 

Senator Boggs. Has it improved any? 
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Senator Baker. Some, but it is still not under control. 
Senator Muskie, How about soinathing like this, Howard — - 
how about rewording (A) as something along this line — I don't 
have the exact words — "after finding that substantial steps 
have been or can ba tiiken to reduce the adverse effect" up'on 
it. In other words, they have i:otake whatever steps may be 
possible. We wouldn't be center t with absolutely no move. 
There has to be a substantial effort to rsduce the adverse 
effects. 

Then (B) and (C) and then you have (5) following: "If 
the court determines that the health of persons residing within 
the region will not be protected by available interim procedures 
in such air duality control region during the period of 
exiiGnsion of the statutos-i*' psricd, it shall issue permanent or 
temporary injunctions," and so forth. 

Senator Baker. A showing, then, that every reasonable 
step is being taken to minimise and you do not have the systems 
or devices to do any better. That would be the tihrust of the 
revised section. 

I think that is good. 

Senator Muskie. I would sharpen (B) . I would say means 
to control emissions are not available. That takes into account 
the policies as v/ell as technology and techniques. 

Senator Boggs. Mr. Brayman has a point here. 

Mr, Brayman, Mr. Chairman, isn't (5) directed, as it is 
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now written, to the original (i.) and doesn't (5) also have to 
be rewritten to conform with new (A)? I as I read (5) now 
there is the assumption that there would have to be sorae 
health effects. 

Senator Muskie. in (A) the way I worded it, not only 
that substantial efforts have been taken already but that 
additional efforts can be required. 

Mr. Brayman. But you wouldn't achieve the standard, but 
near the standard. 

Senator Muskie. (5) is simply giving the court authority 
to insist upon the additional things tha : tJie court finds 
could be taken to further mininiize the effect on health. 

Mr. Billings. Also, if the court decides not to extend 
the deadline , then he has this .lathority to act to protect the 
3ubiic interest. He has to make a determination one way or 
the atsher or he says it is not in the interest of protecting 
the public health and safety. 

Senator Baker. I think he can either say yes, I will 
give the exeni)tion because you rsat the test or no, period. 

Senator Muskie. If they say no, then you have to come back 
in under the enforcement section of the statute. 

Mr. Billings. Paragraph (5) says if he does not g;:ant 
tha extension — 

Senator Muskie. It does not say that. 

Senrtor Cooper. It seems to me (4) and (5) are contradictor 
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Senator Huskie. You are tcilking about the period of 
extension. 

Mr. Billings. I am sorry, the intent of this was if 
the court determined not to grarit the extention, then he would 
move to issue the necessary orders to do the job immediately 
because, obviously, something hes got to be done if the 
extension is not granted. 

Senator Baker. Why would it not simply revert to the 
Secretary under the Act to do whatever the Act permits him to 
do? It seems to me this is a terrible deterrent to get an 
exception. 

f4r. Billings. That was thestaff's intent, so I plead 
guilty. 

Senator Muskie. The staff did not inclement* its intent. 

Senator Cooper. I think you have a contradiction where 
(4) provides for the granting of relief under certain circum- 
stances. That has the adverse effect upon health but (5) is 
contradictory . 

Senator Baker. I think (5) should be stricken. 

Senator Muskie. This is v;hat makes the most sense to me — 
what is a petition for relief that should cxily be given in 
rare cases? Now, what are those rare casea? First of all, 
a substantial effort should have been made already to protect 
health. I don't think there is any situation so hopeless 
that something could not have been done. Whatever could have b« 
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done should have been done= It is conceivable that additional 
steps to protect the public health might suggest themselves. 
The court should be in a position to insist upon those steps 
and ought to be able to issue necessary decrees to implement 
that finding. 

Finally . there ought to be a finding that means to 
control emissions are not available or have not been available. 

It seeros to me those three are the kinds of issues that 
should be before the court with the authority in the court to 
act on them. I think that is about as tight as you can make 
it. 

Senator Baker. You might be able to put in another 
requirement which would be to require the court to keep it 
on the docdcet and review it ±n 12 months. 

I guess stibparagraph (6) probably has that effect. 

Senator Muskie. If you buy the concept, then we can ask 
the staff to rewrite (4) and (5) . 

Mr. Billings „ As I understand (5), it would be the 
authority for the court to act to implement anything that 
it found bo be action that could be taken to reduce advei^se 
effects during the e^^tension period. 

Senator Cooper, I think you could follow the Ijuiguage 

in (6) „if the court can grant such belief it shall issue such 
„ <■ 

orders . 

Mr. Jorlingo In siibparagraph (6) tiie court may modify 
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any in?) lamentation plan to achieve the national ambient 

air quality standard =, It coijld be considered duplicative « 
Senator Muskie. I think the staff has the reading on 

your intention. 

Senator Eagle ton. I understand your language would 

substitute means for devices and techniques. I am for the 

word "maans " , 

I pose this hypothetical tc yous Vfould the court in 
implementing (4) (ii} be limited to this option j ? that is, he 
could order better emission control techniques put on stationary 
sources or ha could find out if there were an adequate number 
of then existing devices to go cn automobiles, et cetera, but 
he would not have the authority . for iiistance, to order that 
cars no longer be driven in New York City? Your language would 
say means to control emissions . That is,mearis of controlling 
either stationary or moving sources of emissions. Should it 
not be broader, to say means to achieve the reqai.re4 levels 
of ambient air quality which is a broader autliority in the 
court which could include not only emission control, ♦aevices 
but also outlawing, as it were ..by court order autoxrpbiiag in 
New York City except aabulanceg , police cars, garbage trucks 
and a few others. 

MTo Billings. I think it should inclTzds reference ^^to 
control of emission. 

Senator Baker. You are losing sight cf the fact 
that this section is for one purpose only and that is for a 
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judicial determination on the facts as they may exist in 

the future as to whether or not there should be a compliance. 

Senator Spong. I am concerned with what Senator Eagle ton 
was talking about, and you talked about earlier about (C) , It 
looks -to roe. like we are going further thantJiat if the court 
has powers here to enjoin and it. might get to what Senator 
Eagleton is talking about. 

Paragraph (5) is pretty broad hare. 

Senator Muskie. I thought we agreed to get away from 
the language here and I was to direct the staff to implement 
a basic conoapt whLsh we a:ra discussing. To the extent that 
we are discussing the language to help sharpen the concept, 
all right, but I think what we sesm to have agreed on is, 
(1) , that the opening five lines of (4) or (5) and then 
(A) ought to be changed to provide tliat the court must find 
that substantial efforts have been made or taken to reduce 
the effects on health and that such other steps as may be 
diaclosed in the hearings that could be taken are taken as a 
condition to granting relief. 

That' is why (55 is imposed. 

Senator Spang. Maybe I don't uncferstand this, but in 
(5) I am talking about your stinking plant in Chattanooga 
that the Federal Gover^iinent oims or the automobiles in New 
York, if they are within this thing. How much power doas 
a court have for the pariod of extension with the language you 
have in there now under {5)? 
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It says issue permanent or temporary injunctions ^ re- 
straining orders. 

Senator Muskieo The court has the whole problem before 
it and it has the Eiutliority to grant relief, conditioned in 
any way that relates to the purposes of the Act. In other 
words , the State is coining in asking for relief from a plan 
that is designed to acihie\^ health levels of pollutsints . 

Senator BaKero I originally suggested judicial review 
solely as an escape hatch ^ a safety valva so. that sons " . 

independent agency, in this case the Judiciary, could decide 
when a situation was litpossible of compliance which we can't 
anticipate as legislators but a court can decide that it is 
impossible to perform by the date set. 

It was my origine.1 view that if they decide that you 
can't Goinply; that the tedhnology wouldn't permit you to 
comply and that weighing all of the equities including 
health hazards and tiie extent and permanency of the health 
hazards they cein gramt an extension for a yeat. If they 
decide it is poppycock, then they just deny the relief c 

/ "That would be the end of tlie court's involvement. The rest 
of it 1 would like to reserve out for us to deal with. It 
may be necessary to give the court ancillaisy jurisdiction to 
issue injunctions and so forth but 1 belic/e we can do 
the rest statutorily. 

Senator Eagleton. You dpelled it out neatly, but maybe 
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too neatly. 

The court, in tr^'ing to decide whether New York City 
or Chattanooga can comply, the court has to hear all kinds of 
evidence about Con Ed,, the nature of the power shortage, 
the nature of the industry and the nature of how many 
are condng and going. The court could say after hearing all 
of the evidence from the traffic commissioner and the automobile 
companies, and it v/ould be a pretty long case — as judge so 
cind so, I say New York can con^ly. Let's say a million cars 
coroe a day in New Yorkf making up a figure. Based on the 
evidence, I have heard, if only half a million come in. 
New York can conply and, therefore, I v?ill put as part of my 
order that the New York traffic commissioner devise a plan 
by which only half a million cars come in. 

Senator Baker. I think the first point is well taken. 
If the court decided it was possible to meat the deadline 
by restricting entry of cars into New York City, the court 
would gremt the relief sought. 

Senator Eagleton. I want it to be broad enough to 
let him consider that kind of evidence. The way (4) (b) is now 
written, the court could only consider emissions coming out 
of both stationjur^ and movable sources; the court could not 
consider the eradication of part or all of the movable sources. 

Senator Muskie. If the coturt finds if they red'ace 
the automobile traffic by the amount you suggested then tliey 
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could meet the deadline, but reducing it that number is 
imreasonable, so it is prepared to grant relief provided they 
cut out 200*000 cars £3 a conditiono It doss not meet the 
deadline but it gives them sosae relief conditioned upon some 
better performance. 

Senator Eagleton... Howard does not want that. 
Senator Baker. That definos the two issties. In the case 
I have described, I ai.a using the coart for a limited function, 
to decide on the facts of a future situation, whether an 
extension should be granted or not. 

Tom's extends the court all the way into the business of 
taJtirig total jurisdiction in the case on the theory that 
once they got it they could do anything they wanted to. 
Senator Eagle ton. Like a desegregation plan. 
Senator Spong, "fou said it. I could see it coining on. 
He said it. 

Senator Baker. 'X&« Chairman is characteristically 
moderate. He is in the middle, as moderates usually are in 
the middle. He says « la effect, if you can meet the requirement 
of it being essential to the public interest to cars still 
coming into New York, we will let enough cars come in 
so it does not do a great deal of damage but that is the 
extent that we are going to go. I really believe — and I 
believe this very strongly — that we are going to create a 
Frankenstein monster that t thought up if we don't liiait 
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the court's role to just deciding on the factb? of the future 
circumstances that the deadline ought ought not be extended 
for one year on carefully drawn specified statutory grounds. 

Senator Muskie» They come in for relief and they will be 
fully informed. The court will say, my first responsibility 
is the ptiblic health. You fellows have done certain things to 
educe the impact of public healtli, hut I am convinced there 
are some other things you can do. 

Novr, I won't give you relief because that is ray 
primary responsibility unless you are prepared to do these 
additional things that I think you can do within the time liiait. 
If you eliminate that, he is going to have aa either/or decision 

Senator Eagleton. How many extensions can they get? 

Senator Cooper. If the court grants such relief, it 
shall issue and then go ahead with your order — to secure 
protection that is possible for the durafeion of the period of 
relief granted. 

In other words, take those steps that are possible to take 
to protect persons during that stage. If you want to give him 
the power that Senator Eagleton wants, of course, you can 
do that, but I don't knew that you will want the court in it 
forever. 

Senator Muskie. John has said it better than I have. 
Senator Boggs. Are we committed finally to the court 
as a way to meet this situation? 
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Senator Eagleton. It is either the court or us . I am 
for the court. 

Senator Boggs„ The court or the Congress; that is true. 

Give the Secretary provision to grant a delay and have 
him write in a report to the Congress relating to the delay, 
such as national policy, and the action and the time involved, 
and so forth,. Keep the court out of it» Once you get in court 
you get everybody involved and once the court gats jurisdiction, 
unless you write it in there specifically, they will keep it 
almost forever. 

Senator Eagleton. I am just trying to think ahead. 

If this environmental thing keeps mushrooming and 
we get to the point wh re people start gagging such as the 
Donora, Pennsylvania, type of thing, and the Secretary of 
HEW, be he Democrat or Republican — four or five years from now 
New York is in violation of the health standards and can't 
meet the deadlines, he is in an impossible situation, he does 
not possess the lifetime tenure of a public judge. At least 
in a hearing in court the dogoodars and the dc^ adders will 
have their day in court, The environmentalist will die 
on the street. Con Ed says we csm't coxaply. A federal judge 
with lifetime tenure would be to decide. As much as 
I don't want it on the back of Congress, I think it is unfair 
to put it on the back of a Secretary of HEW. 

Mr„ Meyer, Basically what you have is an ax parte 
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proceeding. You have a Governor who comes to court who saySf 
'for these reasons,! would like to have you give us ax% extension c 
At this point the court has that presentation by the State 
and unless you start opening up, nobody else except the 
Secretary gets into court to give the court advice. 

Since wa are dealing with only one court, the District 
Court for the District of Colunsbia, they would have & very 
difficult tilts© trying to supervise these tilings elsewhere. 

Senator Bogga . And only the States can come in? 

Mr. Meyer. Ttoatls right. He does not sue anybody. He 
just goes to court and asks for relief. It is like a lot of 
other ex parte proceedings. a?hey eifcier malte the case or tliey 
are out» You have to limit how much further the court can 
go or els® you are goiag to put the aourt of appeals in an 
impossible situation when it comas to supervising these things. 

Senator Bagleton. Can a State come back year after year 
and get further extensions? 

Mr. Jorling. It is not limited maximally. It simply states 
subject to a renewal petition for one year. 
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Senator Muskie. It says "may file within one year, but 
riot less than six months before the expiration of the period" 
After relief is granted, that period will have passed. This 
would not apply to the period set by the judge. 

Mr. Jorling. The court may grant renewals for additional 
one-year periods only after the filing of petitions. That is 
on page 19, subparagraph (5). 

Senator Eagleton. There is a new case in New York and at 
the end of the year and there is a new Governor and he gets 
another one year and so on and so on. 

Senator Muskie. Does ^C) -give citizens an opportunity to 
intervene? 

Mr. Billings. It does not specifically so state. 

Mr. Jorling. The only intervener we have provided for is 
the Secretary. 

Senator Muskie. Should we raake it broader? 

Senator Eagleton. If you believe in the class action con- 
cept 

Senator Muskie. You have an adversary proceeding if the 
Secretary intervenes. 

Senator Eagleton. Suppose he intervenes on the side of 
the state. 

Mr. Meyer. He is just brought in to present argument on 
the question. By statute you are requiring him to come in and 
give the court advice not as a party, but as an expert. 
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Senator Muskie. It says, . . shall be permitted to 
intervene . " 

Senator Cooper = Relief can't be granted unless he does 
come in . 

Senator Eagleton. He is the party who has to be ordered 
to do something or not do something. 
Mr. Jorling. It is mandatory. 

Senator Muskie „ The Governor is permitted, but with the 
Secretary it is mandatory. Couldn't we make the Secretary an 
intervener and say he shall intervene? 

Senator Baker. Why not make "hira a defendant? 

Mr, Meyer. Item 3 does. 

Senator Muskie. Is that different from making him an inter 
venor or party to the action? Shall make him an ijntervenor? 

Ilr. Meyer. I think you have given him the same kind of 
political problems - 

Senator Muskie. He has a responsibility to enforce the 
plan. If he has that responsibility and he would have that 
responsibility if the deadline passed and if he were to use the 
enforcement powers of this bill — all I am saying is since he 
has that ultimate responsibility, why should he not be made a 
party to this petition so he can enforce his responsibility as 
a party to the action? 

Senator Eagleton. That would still not necessarily be an 
adversary proceeding, Mr. Chairman, because he is obliged to 
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have a f ive-year-plus-a-few-months deadline. He may say five 
years and a few months from now I agree with the Governor of 
New York. I agree that New York City can't in any way, shape or 
form comply with that plan. 

Senator Muskie. That is conceivable. 

Senator Eagleton. And if he said I think they are 100 per- 
cent right, then the only evidence would be what is presented by 
New York and if HEW agrees and presents it 

Senator Baker. In effect, they would have a sweetheart 
clause. Another problem is on the eve of the expiration of this 
deadline, the Governor comes in and files a lawsuit and you 
have another five years of litigation. I would like to see this 
further modified to provide that the suit had to be filed not 
less than one year from the date of the time limit and concluded 
by the date of the time limit with a judicial detefmination . 

If you put a time limit on it, they could have interveners, 
association inlervenors and anything you vranted as long as you 
say if you are going to test the expiration date under this sec- 
tion, the suit has to be filed not less than one year before the 

deadline and it has to be concluded by final judicial determina- 
tion on or prior to that date . 

Senator Spong. So it has to be done in a year. 

Senator Eagleton. Final determination in the court of 
appeals. You are not anticipating certiorari. 

Senator Baker. That would give us a timeframe to permit 
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interveners and anyone else to be sure it is an adversary pro- 
ceeding. 

Senator Muskie. It seems to me when you tell a court he 
has to complete litigation in a year, you are asking him for 
something that is beyond our control. The court knows its 
operations, but I am for requiring the one year and the suit to 
start one year from the deadline. The court is aware, then, of 
the deadline and he will try to v/ind it up before the deadline. 

Senator Baker. I think it should be in a trial court inste. 
of appellate court and there should be a statutory limit on how 
long the trial court can have it and then simply provide it goes 
through the appellate steps as expedited steps. , 

Senator Eagleton. With a three- judge trial court. 
Senator Baker. That would be a good idea and deny them the 
right to a jury. 

Senator Eagleton. I would buy that. 

Senator Boggs. Limited to the District of Columbia courts? 
Senator Baker. I am open on that procedure. 
Senator Cooper. Then Con Ed would be permitted to inter- 
vene? 

Senator Baker. Yes. 

Senator Eagleton. Not as this is written now, but I think 
they should be and the Ladies' Garden Club of Long Island. 

Senator Baker, And the Citizens Committee for Wilderness 
Planning . 
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Senator Eagleton. And the Sierra Club of New York. 

Senator Muskie. Does this broader concept meet the tenta- 
tive approval of the committee? I think we need language now. 
Senator Randolph. I will agree to that. 

Senator Baker. Are we talking about my latest brainstorm? 
Senator Randolph. Eagleton '3 and yours and Spong's and 
Muskie 's. 

Senator Eagleton. There is a difference between the yes and 
no approach and the Eagleton-Baker-Cooper intermediate approach. 

Senator Muskie. Let me put these series of questions and 
see if I cover all of the contingencies and I act only on my 
sense of the reaction of the conmittee to the discussion. 

One, the basic structAire I outlined at the outside j which 
is find substantial effort to improve health, that he be given 
authority along the lines suggested by Senator Cooper'^to require 
such additional steps to minimize the health effects of the 
extension and , third , that he find that the means were not avail 
able to do better. 

Secondly, that the appeal be to the level of the trial 
judge 

Senator Eagleton. Three judges would sit as a troika. 

Senator Baker. All you have to say is it would be tried 
as if a constitutional question and that gives you a three-judge 
court . 

Senator Muskie. With the right of the state to intervene. 
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Senator Eagleton. All interested parties, potentially 
adversely affected and class. 

Senator Baker. Wiat is the reason for having class suits 
for a suit that does not seek damages? 

Mr. Billings. The effect on citizens is not class. 

Senator Baker. One citizen can get relief as well as a 
whole tylass if it is just injunctive relief. 

Senator Muskie. The public would be interested in main- 
taining the deadline. 

Senator Eagleton. Would Joe Citizen in New York, v?ho lives 
on Park Avenue in an apartment building and just breathes air 
and walks around New York, could he intervene? Would he be a 
party- in~interest? 

Senator Baker. If he breathes air, he is and if he wants 
to spend the money to hire a lawyer. You are not seeking 
damages. 

Senator Muskie. Does the convmittee want the staff to pro- 
ceed? 

Mr. Royce. Was it the view that there would be a time 
limit, as Senator Baker suggested? 

Senator Muskie, No time limit on closing. 

Senator Baker. At least a year be Sore the expiration. 

Mr. Billings, if the case is initiated and the court has 
not completed action at the time of the statutory deadline has 
been reached , which triggers a variety of enforcement actions 
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including the citizens' suit provision against the Secretary, 
against violators of the plant, what happens? 

Senator Muskie, The court would have to issue an appro- 
priate order. 

Senator Baker. That is not unusual. 

Mr. Billings. The court would issue a temporary decision 
pending a yes or no decision. 

Senator Baker. They would say "yes" or "no" and it is 
appealable , 

Senator Muskie. Let me ask you lawyers. I objected to say 
ing the court must finish this within a year after the suit is 
brought. Let ma ask whether or not the existence of the dead- 
line imposes that kind of stricture upon the court? 

It was my impression the court could issue a temporary stay 
of the deadline; and if in his judgment that should be done, he 
should be in a position to do it. If we can't anticipate all 
of the other circumstances that we are discussing, how can we 
anticipate that one? 

Mr. Billings. If the court was required to issue an order 
before the end of the year and then if the court issued a "no," 
that would not operate as a stay against the national ambient 
air quality standards, even though somebody would want to take 
it on to the superior court. 

Senator Muskie. That is a decision for the court to make. 
The court has heard the case a year less a day and the deadline 
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is tomorrow. Doesn't the court have authority to issue temporarf 
stays and permit it to finish its job? 

Senator Eagleton. How about a temporary order not to exceed 
X months? 

Senator Boggs. Senator Randolph has to leave and he has 
some points to bring up. 

Senator Randolph, I would only say I will be unable to 
remain hesre this evening. If our Chairman is thinking about 
staying late, I will have to give a proxy in matters, of course, 
on a tentative basis. 

Senator Muskie, It is very difficult to get this committee 
together. 

Senator Randolph. I don't want to impose myself. I am jus: 
saying if you are going to stay, I want you to understand my 
situation. 

Senator Baker. I can stay maybe another 30 minutes at the 

most . 

Senator Randolph. I will be glad to come early in the 
morning or do whatever I can to be helpful, but I find my present: 
here something I can't handle right now. 

Senator Muskie. X appreciate all of the difficulties. I 
have them myself. We cire on page 16 of a 73-page bill, and we 
are still just in subcommittee. We have had X number of execu- 
tive sessions. They have been helpful and useful to help us all 
sharpen our ideas, but we are going to be siibjected before long 
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to severe criticism for not getting this thing moving. 

Senator Randolph. Is it your thinking you will remain 

here? 

Sanator Muskie. I am not very optimistic about being able 
to finish it if we get hung up on many raore of these things. If 
we continue at this pace, we will not have this done and out of 
subcommittee by Labor Day. 

Senator Baker. I think when we get out of this point and a 
few others, we will go pretty fast. 

Senator Muskie. The staff tells me it is God's own job to 
try to get this committee together. It seems to me we have this 
issue sufficiently developed so that we can't really get more 
precise fixes until we see staff language. 

Senator Eagleton. You don't have the fix on the dichotomy 
of opinion between myself and yourself and Senator Cooper and 
Senator Baker on the other. Is the court going to say "yes" or 
"no" on the extension or can he say "yes," but do these things 
which would be a condition? 

Senator Randolph. Mr. Chairman, 1 am very happy to give you 
my proxy and to have the staff proceed to work on the language 
and then to have a cle£in print, as I understand it. Is that 
what we are thinking of? 

Mr. Billings. Introduced as such 

Senator Muskie. And made available publicly. 

Senator Randolph. I want to expedite the manner and the 
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Chairman has my appreciation as one member of the subcommittee 
to move it. All I am asking for is advice. 

Senator Muskie. I am not pressuring anybody, but today is 
the 18th and that gives us two v?eeks before Labor Day to get the 
thing out of full committee. I think we had better get it out 
of full committee before Labor Day or else we are subject to 
considerable criticism. 

Mr. Royce. I think the staff has resolved most of the othe : 
issues. 

Senator Muskie. I think if we get by this one, I think we 
will find ourselves moving through it fairly rapidly. 

Senator Randolph. You have my proxy, Mr. Chairman. 

Senator Muskie. I gather the only point at issue and the 
rough consent we have spelled out here is whether or not the 
court should have authority consistent with the language suggest i 
by Senator Cooper or Senator Baker or Senator Eagleton. Ifhy don' 
I put Senator Cooper's proposition in since it was sort of the 
middle position, and see what kind of support we get. 

The idea here is the court would give authority to insist 
upon such additional measures as might be taken to reduce the 
adverse effects on public health in the interim period. 

Senator Spong. I am not going to take much time, but 
this is in the background of my thinking in all of this. I see 
a great deal of politics in this where there is going to be a 
backlash. You and I were discussing it riding back over from 
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the Capitol. The Governor will want to put the monkey on some- 
body's back for the situation v/hether it be in Chattanooga, 
Gary, Indiana or any other place. This is why I started talking 
about this Section (5) here. 

We may well here be turning over ultimately a great deal of 
the implementation of this program to the Federal court system. 

Senator Muskie. We are not talking about Section (5) in 
the Cooper proposal. 

Senator Spong. I understand that, but in the overall pic- 
ture of this, I foresee Governors asking for delays. This is 
what I am trying to say. If ultimately it is all laid out that 
the courts are going to be the ones to say, well, in Gary you ca:i 
run eight blast furnaces, but you can't run sixteen 

Senator Muskie. This is not the Cooper proposal. 

Senator Eagleton. Yes, it is. It would be in the court's 
discretion. 

Senator Muskie. What you are posing is a situation where no 
effort has been made. We have said to reduce the impact on 
health that (a) imposes that and there must be a finding in the 
concept we are spelling out here that a substantial effort has 
been made to reduce the impact on public health. 

Now the addition to that that we are talking about, the 
Cooper proposal, is not the authority of the court to write a 
whole new plan, but rather to insist upon such additional interiji 
pressures to reduce the impact on public health as may be suggest 
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t«7hat you are saying to me is there is no middle course. "Either 
the court orders full implementation of the deadline or none. 
I just think there is a middle course that should be opened to 
the court's discretion. If there is not, then let us write it 
into the law. 

Senator Eagleton. I think there should be a middle course. 
I want to emphasize what Senator Spong has said because I think 
he is 100 percent right. I know Gary and Hammond, Indiana, 
fairly well and it is a lead pipe cinch they can't comply. The 
Governor will go to court to take the money off his back. He 
is being besieged by the ladies' garden clubs and the environ- 
mentalists and 40,000 steel workers, most of whom are black, who 
will be put out of jobs. 

It will be up to the Federal judge, who is immunized by 
lifetime tenure, to make the decision. HEW can't make the deci- 
sion. He talks about politics. That is too much politics for 
HEW or any living elected or appointed politician. 

The only out is for a Federal judge, I think it is entirel 
analogous to desegregation cases. He is the only one who could 
make an order and make it stick. 

Senator Muskie. The one thing that is overlooked is this 
implementation does not take place on the last day of five years 
and seven months. There are specific industries and sources, 
and they will vary and they will not all trigger the last month 
or day. If the timetable has been properly drawn, it will start 
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running after the first day of the timetable. So the implemen- 
tation goes along and then three years and a half after the 
time period has started running, it becomes clear that in spite 
of the things that have already been done, the timetables that 
have already been met, when the crunch comes, the final result 
is not going to be good enough. 

So this is not an either/or situation that the judge faces. 
He goes into a process that is underway. Then he goes in and 
we say to him, "You ought to insist on that timetable unless 
these conditions are met." 

What we are talking about here in terms of protection of 
public health are the incremental things that can be done as a 
stopgap, temporary, interim steps to minimize the impact on 
public health. t; 

Senator Eagleton. I'ihich would include closing half of the 
blast furnaces in Gary. 

Senator Muskie. If the situation is that bad and has gone 
for four years , maybe that is right or may the petition should 
not be granted at all . 

Senator Eagleton. In Gary you could put in the most up-to 
date equipment, but because of a tremendous concentration of 
steel mills, Gary is going to have a terrific time complying. 
I am in favor of the middle ground approach, but I am in favor 
of going into it with our eyes open. 

Senator Cooper. VTtiat is wrong with a judge taking such 
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as would be necessary to niinimize? 

Senator Spong. I am just going over in my mind what Senate:: 
Baker brought up origina3.1y. I don't know that there is a mid- 
dle road as far as the courts are concerned, because they just 
lead from one problem or question to another. Wherever people 
can lean on them and let them decide, there is a growing ten- 
dency in this country to do so. 

I just think we all ought to know what we are doing when 
we do this. 

Senator Muskie. If we did not have a provision for relief 
in the courts, that is v/here the natter would end up because thai: 
is where the enforcement winds up. The court is going to have 
to face the whole problem and that is the structure of the 
process. So what we are talking about is an interim court pro- 
cedure that gives the court an out, some relief but under condi- 
tions. 

It is not conceivable that the court could order more done 
than would have to ordinarily be done if the deadline were passe< . 

Senator BaJcer. I think you could do this. I did not think 
you could for a while, but let me back up for a minute and let mi; 
see if I make my feelings in accord with Senator Cooper and Tom. 
No one doubts we have the authority to establish the jurisdictio:: 
of the district court in this field. They have no jurisdiction 
now. 

We are creating a brand-new cause of action. It is statutoi 
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We have the statutory authority to create the. courts and delin- 
eate their authority. So that point is at rest. 

No. 2, we can prescribe a date beyond which suits may not 
be filed. We can prescribe a date beyond which the court may 
not keep the suit. The court enters a judgment. We can prescri! 
the method of appeal and the method of trying if we choose to 
do those things. 

Why can't we also provide that they can make interim orders 
to guarantee for the time of the extension judicially granted 
that steps be taken to minimize effects and give the Governor 
the right to accept or reject those conditions and to provide 
that the court may not extend beyond those requirements? 

It may not go beyond the jurisdiction specifically granted 
by that authority. 

Senator Spong. Tfhat is a Governor's remedy if you reject? 

Senator Baker. He can appeal- It is sort of like the 
remittitur in a damage suit. He has, say, ten days to either 
accept or not. If he rejects it, by statute we would provide 
that he could appeal. 

Does this encompass the aspects of all of the several sug- 
gestions? 

Senator Eagleton. Yes. 

Senator Muskie. V7e may not like it when we see it, but I 
think we are pretty much in agreement really. 

Senator Baker. I think Senator Cooper is right and we have 
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to be unafraid of spelling it out for the court. 

Senator Muskie . Let ' s turn to the bottom of page 19 . 

Senator Baker. May I make one more remark on this section? 
Subsection (c) in return relates to the Federal installation 
section. All I want to say is if we leave subsection (c) the 
way it is, I want to change Section 119 on page 38 to make it 
clear that the paramount interest of the United States does not 
mean solely the financial interests of the United States. 

Mr. Billings. t-Jhen that language was adopted in a confer- 
ence with the House on the Water Pollution Bill, it was for just 
that purpose. If you remember, the old law had consistent with 
the interests of the United States within then available appro- 
priations. We knocked it out over here and the House insisted 
on something that would give a national security copout. 

The report specifically stated that this is not an appro- 
priations function. It would give the Executive some leeway. 

Senator Baker. Senator Proxmire introduced an amendment 
which I was sorely tempted to vote for when he pointed out the 
worst polluters are United States Government agencies, and he 
proposed we cut off funds to these agencies until they comply, 
which is probably not a good way to approach it, but I do think 
we should spell out here a more specific and severe test before 
the FEderal Government should get any exemption. 

I think they should be premiere and first and foremost in 
pollution abatement. I would suggest we simply strike subsectio: 
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(c) on page 18 and create no exception including the Federal 
Government . 

Tom Jorling points out that is well and good, but I have 
slapped the wrong fellow. I am presenting an effort to protect 
the region without the Government requiring them to clean it 
up. 

Mr- Jorling. We have tighten up 119. Let's tighten up 119. 
Mr. Royce. We can substitute the concept of national inter- 
ests . 

Senator Baker. I want it spelled out that we want the 
Federal Government to be the leader in this rather than having 
the availability of special exceptions and only in cases of clea:: 
national interest, such as national defense, can an exception be 
granted and then on only a very temporary basis and full dis- 
closure on which the exception was made . 

Mr. Billings. We have the exemption for one year and notif L 
cation of Congress of any extension. 

Mr. Jorling. Let me suggest a hypothetical on law enforce- 
ment. The only enforcement mechanism I see against a Federal 
facility is a citizen's suit. That would make the President maku 
a finding that is in the paramount interest of the United States 
The President cannot enforce this. It will come back to the 
hands of the Congress, but the only trigger on enforcement is this 
citizen. 

If a citizen in Tennessee brought an action under this 
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authority, because there is no authority absent a presidential 
finding that Congress has mandated that they comply. If there 
is noncompliance, they can bring an action under the citizen's 
suit provision, which would require the President to make a find 
ing or by closing down a Federal facility. 

The only enforcement mechanism I can see against a Federal 
agency is from a citizen or from a Governor. 

Senator Baker. By statute we could authorize a Governor to 
file a suit to determine whether standards are being met. 

Senator Muskie. Let's see what we can do with this. Let's 
go on to page 19. We will leave it in and work on it. The staf 
will try to work out something. I think it should be in there. 

On page 19 we have the state standard for restrictive state 
standard. I think we have discussed that before and we don't 
need to get into that again. 

On page 20 we have new source standards and performance. I 
have one question on this I am afraid I have to raise and that 
is on page 21 as (b) (1) : "The Secretary shall within 60 days 
after enactment of this section publish a list of categories of 
resources . '• 

There is no standard in here defining the categories of new 
sources. I think it should be subject to this section of the 
aill. I am afraid we need some. I don't have any at the moment 
)ut I think we should direct the staff to develop some. 

Mr. Guard. We are all referring to the 19 industries which 
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are set forth in the emission standards. 

Mr, Billings. We will try to get a definition that more 
appropriately signifies what those are. 

Mr. Guard. Do you want to force him to publish the entire 

list? 

Mr. Billings. No, that is why from time to time ordered 
thereafter to allow him the flexibility. 

Mr. Guard. As I recall, these are industries which are maj 
contributors to the national air pollution. 

Mr. Billings. To the extent that they are new plants. 

Mr. Guard. It is unclear as it is. 

Senator Muskie. If they are polluters, wherever they are 
located, they should be under control. 

!-lr. Royce. May I raise a question regarding (b)(2), which 
may require report language, but I think the committee should 
focus on what is meant by "latest available control technology" 
with regard to, say, the construction of a generating facility, 
which requires five or six or seven years of lead time, at what 
point does that latest available control technology apply, at 
the time of design or when the company must begin to order hard- 
ware? 

Senator Muskie. The provision on page 20 is standards of 
performance shall become effective upon promulgation. 

Mr. Billings. It would be the latest available technology 
at the time of promulgation of the standards. 
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Mr. Jorling. At the time they seek certification. 
Mr. Royce. And the revisions? 

Mr. Billings. The revisions only operate to the new plant. 

Serrtior Muskie. The certificate of compliance is described 
on page 21. The procedure would include provisions for precon- 
struction review of the locations and designs; performance tests 
methods to identify and abate violations; and methods to assure 
that any certified new source shall not prevent implementation 
of national ambient air quality standards. 

This is all deterrained based upon the certification of 
application. 

Senator Boggs. You mean latest available technology and 
so on available at that time and equipment in production, or do 
you want to wait seven years while you produce some item? 

Mr. Billings. If I might define it a little bit. Senator 
Boggs, what NAPA hopes to do in this kind of circumstance — 
let's assume a pov/er plant achieves a degree of control and this 
is better than anything else. Based on that degree of control 
all of the plants that are built subsequent to that promulgation 
will be required to meet that standard. 

If somewhere along the line a new process comes along, they 
will promulgate new standards applying to the new plants, so you 
are constantly moving your technology ahead. You are basing 
your standard on what can be done. 

Mr. Royce. If Con Ed has achieved this and Detroit Edison 
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has already started design but their plant will not be constructs 
until four or five years after this breakthrough, but they have 
already designed their plant and maybe ordering hardware, do 
we require Detroit Sdison when they' are raid-stream to apply the 
technology which Con Edison has developed, but which took maybe 
five or six years to develop? 

Mr. Billings. If construction has been initiated in terms 
of this, Detroit Edison would be off the hook. If they just 
delayed it, the delay in power plant is construction process and 
not design process. If they are actiialiy physically under con- 
struction and they have begun work on the side, they would be 
out from under on the resource performance. 

It says including preparatory work. It is part of the 
te rm " con s t rue t ion . " 

Senator Muskie. VThere is the mandated section? 

Mr. Jorling. It is on the bottom of page 26 and the top 
of page 27 . 

Mr. Billings. I believe a line has been left out of this. 

Senator Muskie. That certainly does not exempt a plant tha • 
was begun or the construction that was begun 

Mr. Billings. "(2) 'new source' means any stationary 
source, the construction and modification of which is begun on o. 
after the effective date of any standard of performance applica- 
ble to such sources ; " 

You can operate a new source, but the new source has to have 
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begun construction after the standards. 

Senator Muskie. Are there any other questions about the 
new source section? 

The next section, then, on page 25, National Emission 
Standards, selected air pollution agents. I will ask Leon to 
explain this. This is a concept which we developed since our 
last THseting. 

Mr. Billings. Section 114 would provide the Secretary 
v;ith authority to develop emission standards for certain polluta 
which are defined in paragraph (1) as having limited pervasive- 
ness. These are basically pollutants which exist in the vicinitlr 
of a plant, they have an effect on health and welfare, they are 
not traceable to the general ambient air and in many cases they 
will be controlled through the application of the particulate 
control section in other parts of the law. 

It is fairly open and it covers a lot of pollutants that 
would otherwise have to come under the air criteria section and 
not logically so. It requires that the standards relate to 
stationary sources of major importance by tying it back to the 
new source performance sources; i.n other words, selected air 
pollution agents emitted from major sources of pollution. 

I'Jhile it sets forth that the pollutants shall be listed in 
the Federal Register IBQ days after enactment, the Secretary sha . 
publish the emission control requirements from time to time with- 
out any specific deadline. He would also provide authority for 
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the Secretary to waive the application of this section to this 
stationary source that he finds achieves the greatest'iiegree of 
air pollution control technically feasible and that the health 
of persons is not adversely affected by such waiver. 

This is to deal with open plants in a metropolitan area 
where they have achieved a high degree of particulate control. 

Senator Eagleton. I raise one nit-picking question here. 
In Section 114(a)(1) the sixth line down says, "Generally 
reflected to be of limited pervasiveness," It could be alleged 
that that takes away commerce clause jurisdiction. 

If "limited" is limited just to the iiranediate geographic con- 
fines of a given plant in a given state, how is it in interstate 
commerce and if it is not in interstate commerce, how is it in ti 
Act? 

Mr. Jorling. I think there are three constitutional links 
to it. It does have an adverse effect on health and welfare. 
You have the welfare provision in the Constitution. The second 
one is it is referenced back to Section 113 's definition of 
stationary sources, which is the definition we are going to expa i 
and make more clear, but it is the 19 national scope sources of 
air pollution agencies. That is the second link to coiaranerce. 

The third one is even though it is limited pervasiveness, 

we are talking about it as limited to the generally ambient 
air pervasiveness in the earlier section. 

We ex~ judges, Your Honor, would treat that Constitution witli 
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greater sacredness than these other fellows do. 

Senator Baker. You ought to see how I got my Constitution 
marked up. We have some changes. 

Senator Muskie. I don't want to add to any delay here, but 
on the definition of these substances, is there anything in this 
definition that suggests the kinds of substances you are talking 
about as contrasted with the pollutants you are talking about 
and the other stationary sources and the more general provisions 
of the bill — more limited pervasiveness? 

I take it these substances are regarded as more clearly 
unfavorable health effects than those in the section we have 
just been discussing. 

Mr. Billings. No, not necessarily. 

Senator Muskie. Why aren't these under the criteria sec- 
tion? 

Mr. Billings. The first reason the staff attempted to find 
a way around this problem was waiting for criteria putting us do< 
to 1975 before these pollutants would be dealt with. In fact, 
the reason they were included in the criteria was that was the 
only way the Department could get at them. They predominantly 
exist in the area of the plant. They are not from a great number 
of sources scattered throughout a region. 

They do not permeate the ambient air. Chances are, like 
arsenic, they fall in the area of the plant, horses eat the grass 
and die of arsenic poisoning. 
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Senator Muskie. You have not said anything about the area 
of the plant. 

Senator Cooper. IJhat tjould be the timeframe on this? 

Mr. Jorling. It vould be sliding » He would not be require! 
to publish an emission standard for such agents. 

Senator Cooper, I think you are dealing with small busi- 
nesses and sraall operations and they are probably the least 
able to get the equipment and devices. I think they deserve somj 
time . 

Some would be fined $5,000 a day and to say on every occasio 
it should be considered a violation, knowing it is a violation - ■ 

Mr. Billings, This would be major industries. Probably 
the principal existing source of any of these pollutants are 
nonferrous smelters. They are relatively huge operations. 

It says "stationary sources otherv7ise subject to Section 
114." It is indicated that there are 19 major sources of indus- 
trial categories. This would not get into your small manufactur*! 

Senator Cooper. I would want that clear, because with that 
$5,000 fine, they would have to close up. 

Mr. Guard. As I understand, these would be the same 19 
industries for which we are establishing performance standards 
for the Secretary for new sources and then for the ordinary 
sources as well as the new sources, you would control these other 
15 kinds of agents, which are a very small percentage of the 
total national pollution, but for which these industries are 
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sources through these national emission standards. 

We have national amission standards for the new sources 
under the 19 industries and for old sources for these particular 
agents . 

Mr. Jorling. Whenever the Secretary promulgates a standard 
which he is not required to do in any specific period of time. 

Mr. Guard. For 19 specific injuries 

Senator Muskie. Here we have 360 days. 

Mr. Billings. We have a blank on page 27: "(3) Such stand- 
ards shall become effective on the date specified in such promul - 
gation, but in no event more than years after such promul- 
gation . " 

There is no set time when he has to promulgate standards. 
That is up to him. 

Senator Muskie. These are not subject to the implamentatioii 
plans. This is under direct order really of the Secretary. Wha ; 
he does is decide these X number of industries on his own motion 
should comply to the performance standards. We say the health 
effect is not more clear or evident ot significant than those 
substances of general pervasiveness? 

Mr. Billings. Probably the greatest amount of information 
on health effects of any pollutants associated Mxth the ones 
that have been around — arsenic, something is known about. The • 
is a little bit known about boron and some known about pesticide;! 
and substances. They don't know which category fluoride would 
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fall in. Fluoride has a direct effect on animals tfather than 
people . 

Senator Muskie, On this general and limited pervasiveness, 
do the emissions from a glass plant of a same given size really 
have a more limited range of pervasiveness than, say, a plant 
that produces sulphur oxides? 

Mr. Billings. Only because you have so many fewer sources 
within any given area. 

Senator Muskie» Mso from a given source the pervasiveness 
might be the same„ 

Mr. Billings. You are talking about a pollutant which 
emits from many, many sources whereas with these you might have 
in a region a number of sourses that would not have any. 

SeneiDr Muskie. So the limitation of pervasiveness has 
nothing to do with source, but rather with a multiplicity of 
sources? 

Mr. Billings. That's right. 

Senator Muskie. If you were in a town where several 
chlorine gas plants are, it would be just as pervasive. 

Mr. Billings. If you are in an area of a smelter, you woul 
be in an area that exceed acceptable limits. 

Senator Muskie. If he went into the court with the limited 
pervasiveness concept, how would you prove a chlorine gas plant 
was less pervasive than a sulphur oxide plant. 

Mr. Billings. I think the definition requires some work. 
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Senator Eagleton. Couldn't some of them be split off and 
put in hazardous origin? 

Mr. Billings. Senator, very likely some of the pollutants 
under Section 114 in the report will indicate this may, as more 
information becomes available, move into the hazardous isxibstance 

Senator Eagleton. Is this possible: Give the Secretary 
whatever remains in Section 114, if you don't split off any more 
of them, give him unilciteral authority to act on them in a 
discretionary way, even pending the issuance of criteria? 

Mr. Royce. They put them all in 115 v/ith the hazard. 

Senator Eagleton. If there is an arsenic situation in 
Zilchville, Ohio, and it is a crisis kind of situation he can 
act on even though he does not have a big thick criteria book 
that would take four years to write up. 

Mr. Billings. The imminent and substantial danger section. 
Section 303, would take care of that. It takes care of the 
endangering of the health of people. This goes to the overall 
health and welfare aspects. Arsenic is in most areas, where it 
is admitted, is an animal problem. 

Mr. Jorling. There is another point we should make here, 

which we can leave in in the definition „ A monitoring system of 
40 units in the Washington metropolitan area picks it up through 
out the area. The substances in the middle are only detectable 
close to the source of emission by monitoring. 
Mr. Billings. Or examination of plants. 
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Mr. Jorling. They are not detectable by the standard 
monitoring systems that are available. Therefore, you can't 
develop a criteria document that says at so many parts per mil- 
lion for an eight-hour average you have these effects. There is 
just no way of determining that. They don't fall into the clear 
category that they have now given us four substances of hazard 
in air. 

Arsenic for some peculiar reason is not like it is in 
water. It is not quite as directly hazardous to the health of 
persons, but they do have an effect on health and welfare. The 
only people who know anything about them are the Federal Govern- 
ment, and they are emitted generally with each other. That is 
boron, barium and zinc or products from smelters that are and 
will be, I think, under the definition under 113 emitted from 
these industries of national scope, give the Secretary the autho 
to go in and set standards for these. 

That was the philosophy. We ran into the problem you had 
clear categories on the left and right, but there was this whole 
series of substances of agents which aihbient treatment would 
just not take care of nor would they meet this test of hazardous 
to the health of persons. 

Senator Eagleton. If the Secretary^ . because he looks 

et the grass or leaves around a plant, finds a lot of arsenic 
what can he do under 114? 

Mr, Jorling. Under 114 he vjould determine which of the 19 
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categories of stationary sources, first of all, emitted arsenic. 
Then he would establish what it is in that particular process 
that emits arsenic. If it was an impurity in the process, he 
could write a standard without a criteria. It is not related to 
effects on vegetation. It is related to its emission. 

He could include an addon device or any other method that 
he had available. For instance, with boron they have informed 
us it could be removed frora these emissions very simply. 

Senator Eagleton. This gives him authority to act, if he 
finds an emission around a certain plant, without going through 
the laborious time-consuming criteria processing for which cri- 
teria could not be set for these because they do not float around 

Mr. Jorling. He could not build a diffuse model to go aroujn 

it. 

Senator Muskie. Let's ask the staff to sharpen this up. Wti 
also want to set a deadline. What should be the deadline, no 
more than three years, two years or one year? 

Mr. Jorling. Under the existing Act they had projected 
that they would have, even though they could in a sense have 
because they were required to under the statute, they would have 
published criteria for these substances through 1975 , so we 
could use that point of reference as a limit on which all of the 
commission standards should be published and say four years woul I 
be a roughly analogous time to what they would be required to do 
under existing law. 
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Senator Muskie. We used three years on the other one. Why 
not use three years here? 

Mr. Jorling. T. am not troubled by three years. 

Senator Muskie. It is three years after they promulgate 
them and that will have some time. 

Mr. Jorling. Did I understand your question properly that 
should we place a limit on the Secretary to have published or 
promulgated standards? 

Senator Muskie. I am addressing myself to the top of page 
28, "(3) Such standards shall become effective on the date speci 
fied from such promulgation p but in no even X years after such 
promulgation. " 

Mr. Jorling. Fine. The question — I v/ondered whether it 
should be raised — the Secretary would have complete discretion 
when and if he wants to establish emission standards that he has 
published a list for, and the question I am raising is in (c) (1) 
should there be a limit — "from time to time shall publish pro- 
posed standards," et cetera, established within three years or 
four years or something like that. 

Senator Muskie. You already have 180 days for that. 

Mr. Jorling. That is publication of a list. 

Senator Muskie. It says 180 days after the publication. 

Mr. Jorling. It was changed because the Secretary felt 
there were some that he would like to act on relatively soon, 
but there were others he would prefer to devote his manpower to 

A 
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first under the Act and then get back to it. 

Senator Muskie, Is it sound to say three years when you 
are talking about things like arsenic and chlorine gas? 

Mr. Billings. Three years is a relatively reasonable perio 
of time for establishing and designing a control system. 

Senator Muskie, VJhat would be on the borderline between 
"reasonable" and "unreasonable"? 

Senator Baker. Maybe just a little bit on the unreasonable 

side. 

Mr. Jorling. 18 months. 

Mr. Billings. 24 months. Two years is a pretty tight 

time schedule, 

Mr. Jorling. There are some other things that bear here. 
These people are going to be on notice immediately after date 
of enactment. 

Mr. Billings. They are hot going to know what to do. 

Mr. Jorling. 24 months. 

Mr. Billings. Two years is relatively unreasonable. 

Senator Muskie. Or reasonably unreasonable. 

Mr. Billings. It is almost as unreasonable as 24 inonths. 

Senator Muskie. Hazardous air pollutants on page 31. 

Senator Eagleton. On page 27, two lines up from the bottom 
"the greatest degree of air pollution control" — add a word 
such as "currently." Say a plant was built in 1920. It is 
technically unclear. 
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Mr. Billings. That is a good suggestion. 
Senator Eagleton. Put in "currently." 

Senator Muskie. I think we covsred this next one before. 

Mr. Billings. If he msikes a finding that the pollutant doe 
not meet the definition of hazardous in the clinical sense, as 
set forth in (d) , then that pollutant does back into the pre- 
vious section to be dealt with. 

Mr. Guard. Mr. Chairman, may I raise a question there? As 
this is now v;ritten, these hazardous substances are also those 
from stationary sourceo that v/a dealt with earlier, the 19 selec 
areas. 

Mr. Billings. That is an error on the part of the staff. 
It should be regardless of source if they kill people. 

Senator Eagleton. Change that mistake you made, will you, 

Leon . 

Senator Muskie. Do you have any lawyers to raise any ques- 
tion about the judicial review and Federal enforcement? 

Mr. Guard. Mr. Cooper said he had some reservations about 
judicial review and citizen's suits and wanted to feel free to 
raise them later. 

Senator Baker. I do, too, and I brought the whole thing up 

Senator Boggs. Senator Cooper mentioned that he wants to 
be as sure that there is due process involved. Is that your 
reservation on it? 

Senator Baker. I had not thought of it, but I will add it 
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to fiiy list. 

Senator Muskie. Since these are tafchnicaJ. provisions,, 
couldn't we just report those up subject to sharpening them up? 

On page 38. 

Mr. Billings. The staff has instructions from Senator 
Baker to redraft control of pollution from Federal facilities 
relative to declaration of policy „ 

Senator Baker. It goes beyond that. I want to tinker with 
Section 119 . I want to have a good strong declaration policy 
and I want to consider other different enforcement procedures. 

Senator Muskie. Title II is next. Establishment of Stand- 
ards — what is new here? VJe have gone over most of this before. 

Mr. Billings. It is essentially the same as it has been 
.ill along. The two operative provisions in this section are 
paragraph (b) on page 39, which provides that standards shall be 
based on the need to protect public health and welfare, imple- 
mentational ambient air quality standards wi.thout resultant to 
propulsion systems, to give the agencies standards not necessarilj 
related to determine the engine. 

On (e) (1) the members Instructed the staff to prepare this 
to require that 1975 model year cars meet clean car standards 
substantially the same as that which the Administration proposed 
for 1980 model vehicles, 

senator Muskie. That is the one I would like the committee 
to foc'us on, page 40, (e) (1> . This is the heart of this one for 
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purposes of this discussion: 

"(e) (1) Beginning with model year 1.975 or after January 1, 
1975, any new light duty motor vehicle or any new light duty mot 5 
vehicle engine, as determined by the Secretary, shall be certi- 
fied to meet emission standards established by the Secretary as 
necessary to achieve ambient air necessary to protect the public 
health and welfare. Such standards shall, at the minimum, repre- 
sent (i) for those air pollution agents for which emission stand- 
ards were in effect prior to the date of enactment of this Act, 
a ninety per centum reduction from allowable emissions for 1970 
model year vehicles or engines, and (ii) for those air pollution 
agents for which no emission standards were in effect, a ninety 
per centum reduction from the average of such pollution agents 
as actually measured from 1970 model year vehicles or engines, 
based on measurement techniques established by the Secretary. " 

This does not apply to trucks. 

Senator Baker. It does not apply to trucks or cars made 
in 1970. If I started making cars next year, this would not 
apply to me. 

Mr. Billings. The standard that your vehicle would have to 
meet would be a standard based on the 1970 model vehicles that 
existed in 1970. 

Senator Baker. Are you sure that is what it says as dis- 
tinguished from what you meant? 

Mr. Billings. That may be another error. 
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Senator Baker c I don't think it raeitters much. 

Hr. Jorling. The test basis they have is 1970 model auto- 
mobiles. That is what the reduction is from. It is from those 
automobiles. 

Senator Muskie. Have you checked this with the agency? 

Mr. Billngs. That lack was provided by the agency, which 
may be why io is that way. 

Senator Muskie. But it does not apply to trucks or busses? 

Mr. Billings. The busses and trucks would be covered by thi 
provisions previous, (b) (1) . In the first place ^ they had just 
begun to apply standards to trucks and busses. Trucks cind busses 
would be subject to provisions of the section, including the 
provisions of subsection (d) (1) , which has no deadline. 

But (b) CD requires the establishment of standards without 
regard to propulsion systems and basically this means you are 
going to get standards for trucks and busses which relate to the 
steam engine or the diesel or the turbine. They are considerable 
less pollutant than wh&t are available today. 

Senator Muskie. Do wa have any questions about this? 

Mr. Royce. May I raise an observation or two, Mr. Chairman? 

I think that the language as presented puts the burden on ti 
oil industry to coma up v?ith a fuel that meets whatever Detroit 
has determined it is going to do. I think the language could 
be strengthened to assure that the burden is equally on the auto 
and the oil industries if we look at it in terms of engine fuel 
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systems so that the emission control provisions will becir equall; 
heavily on both industries to come up with the technology neces- 
sary. The great tlirust today within Detroit probably is General 
Jtotors with their catalytic system, which they say will be ready 
for 1972 test models, vrhich require nonleaded gasolines. 
Senator Baker. t-Thich are these? 

Mr. Royce. I asked this question of General Motors on 
Friday and they say lesid-free will provide 50,000 miles without 
maintenance and 50,000 miles after that with minimal maintenance 
with as much as half a gram of lead v?ill cut the lining of the 
catalytic muffler doim to 10,000 miles and as much as one grem 
of lead will cut it dovm to 3,000 or 4,000 miles, and yet they 
still have not decided vjhat the catalyst will be. 

Senator Baker. Wcat else? 

Mr. Royce. They are searching and it is highly competitive 
in Detroit. My concern is that the language as presented puts 
Detroit in sort of a favored position vis-a-vis the oil industry 
The oil industry, as things are going out, is going to have to 
respond to whatever the' thrust is within Detroit. 

I think we could, first, by some sort of declaratory policy 
statement indicate that the burden is equally on both and then 
perhaps in such a simple thing as insert a new light vehicle 
engine system, to indicate that we are thinking of emission con- 
trols within the engine fuel system rather than having Detroit 
come up with an engine and say, yes, we have this, now you produi 
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the kind of oil that will meet it. 

Also, I think that provisions allowing the Secretary of HEW 
ask the Attorney General for an antitrust waiver so that the oil 
and auto industries could get together in a fishbowl under com- 
plete scrutiny with a public record to deal with this problem 
might break through some of the obstacles that they say they now 
have in trying to work out the problem and discounting some of 
what they say they are still very much concerned about trying 
to get together. 

They are concerned about the antitrust,. 

Senator Baker. This relates to an item I intend to take up 
further on page 62, dealing with fuel. I am concerned, one, thai 
we don't know what mix will be required of fuel engine and tech- 
nology to produce the result wa are going to require. I thor- 
oughly agree we ought to make it clear to the oil industry and tl: 
automobile industry that we expect thera to work together and not 
try to pass the buck to the other fellow. 

Also I don't think we should stress the type of engine or 
composition of fuel that they use, but rather specify the result 
that flows from that combination. We can talk about that more 
when we come to the fuel section. That is by way of extension 
of Mr . Royce ' s remarks . 

Mr, Billings. The intention is to avoid the type of engine, 
but to approach the type of result. It is somewhat difficult. 
Unless you specify the kind of engine you can't use, i.e., the 
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ICE, then you have to have to have some mechanism to determine 
the best amount of the administration so that these methods of 
control will result. That may not be the result of one another' 
programs, but that would bs the result for the automobile. 

Senator Baker, I would like to see it spelled out that 
we are after result and not the specification. 

Mr. Billings. VJliich suggests a need for an overall declara 
tion of policy in this. 

Senator Baker. Subparagraph (2) on page 41 poses another 
problem, Mr. Chairman, which I think is purely of a drafting 
nature. It reads: "(2) In the event a new power source or 
propulsion system is submitted for certification pursuant to 
this Act, the Secretary shall determine, prior to certification, 
that such source shall not cause or contribute to a violation, 
of ambient air quality standards" — which is fine in my viev;, 
and then it goes on to say — "or otherwise adversely affect 
the quality of the environment." This is a catchall which is 
almost impossible of performance. 

Mr. Billings. The purpose of this language was the point 
Dick made at a preceding executive session that an electric 
vehicle could be introduced which would meet all of the tests 
of this Act of this title and still, because of the amount of 
electricity and consumption, the amount of increase in the 
electricity consumption could have a very deleterious effect on 
overall quality not related to the vehicle itself. 
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I agree it is catchall language, but that is the purpose 
of it. 

Senator Baker. I understand the reason and I disagree with 
it. You are dealing v/ith two problens, one of precaution and 
one of stationary power sources. They are related and they do 
violence to the environment, but we are going to treat fchein dif- 
ferently in this bill and we will probably treat differently witi 
them in years to come. 

That borders on what I just said I don't ^fant us to do and 
that is specific to what it means. Item 2 is a good example, 
I think it does not meet the objections to the drafting language 
that I tried to state because the language is much broader if 

adversely effects the quality of the enviroramsnt , it is not to 
be certificated under this section. 

I really believe that a literal or even a general and loose 
interpretation of this section would permit you to have engine 
development. Virtually nothing is free except the el^ection of 
Republicans to the Sen&te. 

Mr. Billings. Thc-.t will certainly solve some staff prob- 
lems . 

Mr. Joriing. I think we can fool with the language beginniii 
with the "or otherwise" and add some prefatory language and 
consider relative and subsidiary effects on the environment, 
making him cognizant of the fact that he might be robbing Peter 
to pay Paul. 
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Senator Baker. Would that be implicit in "quality ambient"? 

Mr. Billings. I think you are right. If an electric car 
was going to cause that much pollution, it would contribute to 
the violence of ambient air temperature. We may have outdone 
ourselves there. 

Senator Baker. It was all for a good and worthy cause and 
you are to be commended. 

Senator Muskie. I am not sure where we are. 

Senator Baker. Page 41. 

Senator Muskie. Have we agreed to anything in establishing 
standards? I don't know about exempting them from the antitrust 
section. That is a policy question. 

Mr. Royce. Counsel and I have been subjected to a lot of 
discussions with industry people outside. This is not an indus- 
try proposal. It grows out of some degree of sensitivity to 
the holdup that is taking place within the industry, within the 
oil and auto industries by their failure to be able to share 
technology free ot the antitrust. 

I realize that this could have far-reaching implications 
and it has certain political sensitivity, but we felt we ought 
to bring it to the 'attention of the committee. 

Mr. Meyer. With respect to the waiver line, Tom Jorling 
and I had discussions with two attorneys from the Justice Depart 
raent Antitrust Division. Under present Justice Department opera 
tions, private people can go to the Attorney General to request 
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a waiver , which he will grant under certain circumstances. 

The purpose here is to have the Secretary of HEW make the 
determination that it is in the public interest from a pollution 
point of 'vibw to have the Attorney General do this rather than 
having private parties do it, because he has the distinct reluc- 
tance to play this game. But I think with the public record and 
the waiver only extending as far as matters on the record are 
concerned, I think he has done a pretty good job of cutting out 
any chances of using it as a blind control for trade. 

Senator Muskie. I think you had better check that with 
Senator Hart's subcoramittee , This is a matter really within the 
jurisdiction of the Judiciary Committee. 

Let's go on, Are we basically in accord with this concept 
of Section 202 of the bill? 

Prohibited acts is covered. 

Injunctions, page 45, is existing law. 

Penalty, 

Mr. Billings. It is basically existing law except the 
penalty has been increased. 

The certification here is the procedure for pre -evaluation 
of the vessel, vehicle, or aircraft, or new vessel, vehicle, 
or aircraft engine. It establishes the test procedures. 
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Senator Muskie. Is that production line testing? 

Mr. Billings. No, production line testing comas in 
on page 51, compliance testing. 

Senator Muskie What about these other five pages? 

Mr, Billings. These are the provisions for certification 
prior to manufacture. 

This is the pre-production certification. It goes to 
51 in the new bill. 

Senator Muskie. Does that also include the warranty? 

Mr. Billings. 307 is production line testing and warremty 
and requi^^eiaant that tlie vehicle meet the standard for 
100,000 miles or 10 years. 

Srynator Muskie, Is that a reasonable time? 

Mr. Billings. That is the life of the vehicle. 

Mr. Jorling. By their regulation as well. 

Senator Muskie. Is it feasible? 

Mr. Billings, The industry wo^xld argue no, it is not 
feasible. Actually, the average would be pr<d)ably less than 
50 because you get the 10 percent dropout each year. Ten 
million cars to start with, wouldri't go off in 10 years, they 
go off about a million a year. 

On page 54 you have recall for vehicles which fail to 
continue to conply. 

55 will have to be cross -referenced to the Highway Safety 

Bill. 
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Page 57, section 210 provides that the Secretaire can 
let the States set mord restrictive standards for new cars 
with such a requirement as necessary to iraplemeht national 

ambient air quality standards but it preserves the - 
California waiver. Othexwise,it is identical to the existing 
law. 

Senator Muskie. It doss not preeiapt? 
Mr,; Billings, It preempts but it allows the Secretary 
to let a State out from under. 

Senator Muskie, Any State? 
Mr, Billings, Any Stata, 

The used vehicle section requires language that sets forth 
standards of performance. ; 

In other respects, the key policy question, Mr. ChairiBan, 
appears on page 59 in the new print which would require a;; 
dealer engaged in the sale or resale of vehicles to equip ' 
vehicles resold with devices certified by the Secretary. 

Senator Muskie. SSiat is a key question here. Let's focus 
on that. 

Mr, Billings, It is at the top of page 59 in the new 
print. 

Senator Muskie. This is to require the Secretary to set 
standards for devices on used cars and certify them and require 
that such devices be installed on used cars when they .are re- 
sold. That is the technique. 
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Senator Boggs . Before they may be resold. 

Senator Miiskie.. Vfnat are they going to cost? 

Mr. Hoyce, General Motors has one for §9.95, which require 
probably §15 to §20 to install and probably a §40 to §50 
tune-up to make it effective, and that requires for 100 million 
cars, probctbly four or five times as many n^chanics as there 
are in the United States. General Motors put a massive effort 
in Phoenix in a trial rua^, spent §60,000 in promotion; eind 
sold 601 of them. The question arises as to what stimulus 
is there for anyone to go into the business, but I think, 
Mr. ChairmeUJ, the real question is not that it would reqiiire 
that they couldn't produce a device but there are just not 
enough qualified service station mechanics to tune up a car 
to the extent this ^fjould require. What we are trying to do 
in the rest of the new vehicle provisions is to stimulate 
them to deivelop an emission control system which is maijatenemce- 
free and there is no maintenance- free add-on device. \ 

Mr, Billings. The California law requires prior to 
imposition of used vehicle control, three devices which sell 
for §65 or less. To this day, they have not bean able to 
implement that law because "they have not gotten three add- 
on devices sjertified whicdi .tisssia.be mad© available to 
the ccaavunffir for §65. 'She cS^iaaoes are even with this provision 
you would be in^sing a cost, even with the Federal resazrve 
effort and Federal stimulus to bring other people into the field 
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you woiald be talking about something arotind $100 per car. If 
it took two to three years to develop it, you would be talking 
about controlling cars, 50 percent of which theoretically 
were operating under the controls required by the 19t>8 law so 
you would have achieved a reduction on the order of 80 percent 
if the vehicles were operated properly, which it is not; it is 
operating at about a 50 percent level. 

The bill :h as in. it gvahidh was passed over quickly , the 
authority to set standards requiring controls on conimercial 
vehicles , which would get at fleet vehicles. It would saam that 
this other than a provilsion to stimulate the development of 
devices that could be certified and then have those devices 
available to impose as raeans of a ccHitrol, anything more than 
that would be an urjdua burcien. 

Senator Muskie. ^fnera are at least 9 million used cars 
sold a year since there are tl^at many new cars sold. 
Billings o Hoi-? many ara junked? 

Mr, Royce. I think about 7 million a year. 

There are roughly eight or nine million vised cars a year 
that are sold. 

Senator Muskie . The devices are not being produced in 
that quantity. How long would it take to get up to that 
quantity? 

Mr. Billings. It would probably take two Zo three years 
as a minimum to develop a certified device. 
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Senator Muskie. This used car ntonster pops up every place 
you turn. 

Mr. Royce. This GM device is only about 37 percent 
effective when it works. 

Senator Eagleton. It is like Drew Pearson's predj.atior,s , 
37 percent when it works some of the time. 

Mr= Billings, There is a justification that can be made 
for certification of devices to get some of the racketeers 
off the market. There are an awful lot of people running 
around with devices ^ most of which are substantially fraudulent, 
from every tiiing we are told. If you had a device certification 
provision and some enphasis on the development of devices 
then States that had peculiarly tough air pollution prdblems 
could require this. The staff would recononend that^ as 
opposed to having a Federal mandate to all used cars sold. 

Senator Muskie, What kind of incentive can you provide 
for their development? 

Senator Baker. I think there may be a capacity for the 
after market, these accessory deffders to produce such mufflers 
now, I' have had two delegations casm by to see me, representative 
of companies who say they can produce them right now fuilly 
developed. 

Senator Muskie. Let's ask the staff to develop a 
section here which is designed to set standards and stinnulata 
the devei<^n®nt of catalytic mufflers or other devices. 
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Mr. Billings. Without a statutory mandate? 

Senator Muskie. we ndght want to take up the question 
of statutory mandate later. 

Senator Baker. We Hdght require any after fitting which 
would probably reduce the amount of pollutants from second- 
hand automobiles or substantially simply by requiring the used 
car dealer to fcuns it to optimum performancs before he sells 
it. 

Senator Muskie. Then you have an inspection problem 
and you have the mschanic problem. 

If used cars are all kept tuned, it would sure reduce 
the problem. 

I don't know how you would police that one. You could 
make it part of the implenentation plan. 

Senator 3aker. We made them put wrench devices on cars 
so they could sell them in intetstata conunerce . 

Senator Muskie. Adding a device is easier to check. 

Senator Baker. I guess it is, but the best you could do 
is spotchecko 

Senator- Mviskie. We will ask the staff to fodl around 
with that idea. 

The next item on hare is regulation fuel additives 
and there is new text here. 

What does this designate mean? 

Mr. Billings. It is designated for this purpose. 
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Senator Muskie. I don't think the word "designate" 
quite conveys a clear idea. 
What does this do? 

Mr. Jorling. Maybe it would be helpful to start with 
point 2 in paragraph 2. 

Mr. Billings. The purpose of the provision is to give 
the Secretary authority to determine what is in fuels, what 
the purpose of those components or properties are of the fuels, 
what the components and properties are, and to regulate fuels 
as regards, {!) , protection of public health and welfare; or, 
(2) , the relationship between fuels and in con^liance with 
section 202 emission standards. 

Section (a) merisly sets forth a considerable backdoor 
way of saying the manufacturer can't deliver fuel unless he 
does certain things in interstate commerce, providing the 
information, registered the additive in conformity with any 
standards that may be si^bsequantly drafted. 

Senator Baker. He cannot sell it unless he meets the 
frjzTOula prescribed by the Secretary which he can do under 
this Act. That is what I object to. I think you ought to be 
able to prescribe what combustible ftiel elements are but not 
the components . 

Senator Boggs. Prescribe the results. 

Senator Baker. The fuel companies probably know mora 
about reducing pollution than the Secretary. Let the Secretary 
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have the initiative in telling tliem what the composition of 
the fuel shovild be. 

Senator Muskie, The Secretary may on the basis of 
information obtained under subsection (c) of this Act establish 
standards viiich by regulation respecting the ccsmposition or 
the dhemical or physical properties of any fuel or fuel 
additive to see that such fuel or components including additives 
would not cavise or contribute to emissions which would endanger 
the public health or welfare or in^air the emission control 
performance of any vehicle or vehicle engine. You can do I 
that with respect to any gasoline. 

Senator Baker. I think that is close to being all right, 
Mr. Chairmian, because, in effect, you are saying you could 
require the gas con^any not to make a gasoline calculated to 
put unsatisfactory pollutants in the air. 

Senator Muskie, Any gasoline that is produced without 
leaded gas is going to produce carbon moiioKide emissions 
that will in^air the public health and welfare, so h© is not 
going to be able to certify any fuel, is he? 

Senator Balter« 1 agree. 

Mr. Royce. That is right, especially with the language 
"contribute to emissions which would endanger, ' 

Senator Boggs . He would have to ban the sal© of all 
gasoline in the country. 

Mr. Billings. If anything, he would not be able to act or 
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he would not be able to set the standards. 

Senator Baker, i would like to see, Mr. Chairman, at 
the next convenient opportunity to have the staff supply us 
with draft language which would singly give the Secretary 
the right to prohibit or regulate the sale of fuels if ordinary 
combustion byproducts or those fuels contain certain prohibit®*^ 
things or had certain prohibited results such as fouling 
emission control devices rather than telling them arid 
regulating the unbiitoed properties of the fuel. 

Mr. Billinga > You are suggesting the limits the 
Secretary can place on the fuel? 

Senator Baker „ Mo, to bottom his authority on the product 
of cttmbiistion rather than on the con^osition of the mbumed 
fuels. It is too lati55 asid too difficult to put the language 
together now, but I would like to see the Secretary have full 
authority to prevent the sale of gasoline which contained harmft 
combustion bypro-duafcs or the sa.?,e of gasoline tfhich would 
prevent the efficient operation of the emission control devices. 

Beyond that, I really don't think we ought to tell them 
what they caiii put in feeir gas or cam't, 

Mr. Royce. There might be a gasoline that would be 
detrimental to one control device and not another. 

Senator Baker » That is true, but I don't know hm you 
would handle that. It may be that you will have to establish 
some sort of series of norms, catalytic mufflers with boron, 
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thermal craving mufflers and the usual range and decide that 
you Cein sell it in one configuration and you can't in another. 



Mr, Jorling„ I think you are inescapably going to find 
he will have to establish st2uidards with respect to fuels 
and the emission standards and where the fuels are going to 
be used. 

Mr. Royce. We have to look at it in terms of systems. 

Mr. Jorling. Not only that, but what lam suggesting is 
he has to be able to say this fuel can be sold if it is sold 
only to go into 19 80 vshicles but he can't say you can only 
sell that f^^l because that fuel may not run a vehicle that 
was made in 1965. 

Mr. Mayer, In the normal ms.rket operation, the new low 
lead and no lead fuel are being produced in response to a 
1971 octane vehicle, so there is a give and take between 
the two of them. The fviel, Esso fuel is being produced right 
now witi-i the big plus. It won't work in automobiles that can 
only function on regular fuel. It is terribly inefficient. 
The point is some place along the line he has to create this 
relationship . 

Mr. Jorling, I am just saying the way this la written, 
if he made a finding that it would poison & catalytic muffler, 
he could not allow its sale» 

Mr. Meyer. The problem is, though, in terms of the overall 
national cost of controlling emissions, he might have to say. 
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well, this particular type of catalytic muffler can't be 
used either because the cost is not justified in terms of 
the control to be achie\^3do I tliink this is why in putting the 
two of them together it becc»nes important. Conceivably they 
could coma up with a muffler that requires a fuel that costs 
70 cents a gallon to buy retail, which is not going to help 
us out either. 

Senator Muskie. This section obviously, requires son^ 
work and we are not going to do it tonight. I suggest 
that we finishthe rest of the bill and we just refer that 
prc±)lem to the full committee and the staff can work on it 
in the meantiiTse. We can leave it out and put it in later, 
sind the Seune with the used car problem. 

Senator Baker, I think Leon is closest to language. 

Mr. Billings. What we are saying -» 

Senator Bciker. It is striking out the reference to ghys.lcal 
or chemical properties, using the language you already have, 
striking out two lines and add the prohibition language here. 

Mr. Billings. I am concemedtiiat somehow you have to have 
a handle if you are going to go to the question of the dan^r 
of public health and welfare to the additives in the fuel. 
ton have to have knowledge o Would your suggestion in any way 
affect the information-gathering authority of the Secretary 
to determine whether or not those physical or chemical properti< 
might be causing or contributing to the emission? 
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Senator Baker. I don't mind requiring the companies to 
disclose in secrecy their additives so that the Secretary 
could be on the lookout and so you are not sneeiking up on 
his blind side. I would not want to say gasoline of a 
certain composition. If boron or nickel are used instead of 
lead and the Secretary knows that in advance so his technicians 
do an especially close study of the combustion by-products to 
see if there is any residue that might be harmful, then I think 
everybody is kosher but I do want not the Secretary to say 
you cannot use more than six grams of boron cX:ude stock or 
sometiiing like that. 

Mr. Billings, itoless he knows at that level health and 
welfare is in danger. 

Senator Baker. No^ I want him to be able to say if 
the contoustion by-products have more than six grams per mile 
or whatever unit you would xise to measure, that you can't 
use it, not that you can't iise tb.e additive^ but you can't 
sell the gasoline, which is a fairly persuasive reason. 

Mr,. Billings. In this, would you require more in the 
future tense, the industry to notify the Secretary of intent 
to use any new substance so he could review in advance cind 
make that determination? 

Senator Baker. That does not bother ms a bit. I have no - 
I want them to know in secrecy so there can't be any complaint 
about trade secrets. Tiiey will acreamabout that, but that 
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is all rights I don't want them to be able to say this can 
or cannot use the additive. He can tell thera they can or 
cannot sell the gasoline if the by-products are such and such 
or have sudi and -such an effect. 

Senator Boggs, This provision here for the lead on 
Section 2, this provision for ensission control perforrajmce over 
the 3ife of the vehicle; the icost economical method is importeint 
too. 

Senator Muskie. Do you see any prcdilera on development of 

low emission vehicles? 

Mr, Billings » The committee will probably receive an 
amendment on the floor from Senator Magnuson attaching his 
procurement legislation which the House has indicated they 
would take pasirt of this bill to expedite it = 

Senator Baker. Has anyone seen the natural gas cars 
rxmning around town? I was told by one of the drivers parked 
around here that they nm much better than cars with g£si>line. 

Senator Muskie ^ I like this definition of any contrivance 
herein or now ever after invented, 

Mr. Billings. We sure have the SST if it is hereinafter. 

Senator Muskie, Is there any question about citizens 
suits or have we worked that out all right? 

Senator Baker, Senator Cooper asked some questions, 
Mr, Chairman, and I would urge as we go into this we consider 
the possibility of a fairly severe time liitdtation on citiseens 
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groups, not for the tima of filing but for the time of 
disposition. What I am driving at is this: As Senator Eagleton 
pointed out, a citizeii's suit in a pollution case can embrace 
sudh a wide range of relevant testimony that if you dm't lay 
down some guidelines for the court and the time in which they 
have to do it, you could be trying a lawsuit for five years, 
and that is the only objective I am trying to meet. 

Mr. Billings. The staff sat down after it fiddled with 
this for some tine with Pete LeRoux, the legislative counsel, 
in which there was sonte major revisions in the first relative 
to the courts enforcing or requiring tha enforcement of schedules 
and so on. 

Then the et^i'l iiiclads^. this language which app« ars at 
the bottom nf p-cns 71 that "The court, in issuing any order 
in any action brought pursuant to subsection (a) of this 
section may award costs of litigation, including reasonable 
attorney and expert witness fees whenever the court determines 
such action is in the public intotxest." 

The thrust of this is the court determines if the suit 
is harassing he can award fees to the defendant? if he detejaplneji 
it is in the public interest from an environmental point of 
view, and he can award fees to the plaintiff. 

Senator Baker. There aren't any winners except the 
lawyers? 

Senator Eagleton. What about the fee? 
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Mr. Billings. Under this language, the de:5endant has 
to pay. 

Senator Eagleton. How does he collect? Does the plaintiff 
have to file a bond? 

Senator Baker. He would have to file a regular 
prosecution bond under the Federal Rules of Civil Procedure 
unless he is indigent. 

Senator Eagleton. I have a couple of questions left on 

it. 

Senator Muskie. Go ahead, Tom. 

Senator Eagleton. Halfway down on page 71 it sayss "Prior 
to instituting any such suits such person or persons shall 
afford the Secretary, his representative or his agency, at 
leasts days from the receipt of such notice to institute 
enforcement proceedings . " 

I take it am agency such as the Missotxri Air Pollution 
Conmtission institutes some kind of proceeding in 15 days, a 
class action suit cannot lie or does not lie, 

Mr, Jorling. Aftsr 15 days the person who desired to 
institute the suit would have the opportunity to make a 
judgment whether he was satisfied with the Missouri Commission* 
performance and if he was not he would. apand his petition to 
include party defendant. He is not barred from prosecuting 
if the agency undertakes to initiate abatement. He is iiot 
barred from it. Kj,e court would have that in front of him. 
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Senator Muskie, Is 14 days a long enough period? 

Senator Eagleton. 1 hear what you are saying, and that is 
on smother subject. 

Senator Spong. The purpose of the l2uriguage — amd I have 
not gone into it very thoroughly — was to be sure tdiat 
the State agency had an opportunity to move. That is what we 
are really trying to do. 

Senator Eagleton. What if the agency does loove? 

Senator Spong. If the agenc:y does move, it does not keep 
thera from going into court. 

Senator Muskie. As I recall it, and we discussed this in 
some length, the theory was most plaintiffs would be satisfied 
if they knev? that the State agency was moving in so that they 
ought to try to trigger that kind of action. It is not necessari 
to foreclose the proceeding of the action. 

Senator Baker. If you can get tiie State to do it for you, 
you don't run the jeopardy of being charged fees and costs. 
In State courts in Tennessee the people try to flat the attorney 
general to file proceedings so whan there is risk in the 
removal of directors — 

Mr. Billings. We raised this question.^ecifically with 
the Legislative Counsel and he felt if the agency filed a 
proceeding but didn't go any further that the court would 
entertain a suit once the 15 day period has elapsed. 

Senator Eagleton. I wanted no if s, and's, and but's. They 
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have 15 days but on day 16 regardless of what they filed, how 
sincere they are in filing it, how determined they are in filim 
it, he can go ahead and file his if he just feels he must 
or should. 

Senator Spong. I am .inclined to think that 15 days is 
not long enough. 

Senator Muskie . I think it should be 30 . 

Senator Spong » Wa are also trying to get at political 
suits, too, where they were really trying to einbarass the 
agency or the government or somebody else. 

Mr. Jorling. In a further effort to bring tothe court's 
attention what the Administration's view of the situation is, 
even if the Federal Govemmant or the State govezmment doe^ not 
act, we have the last sentence to this subsection, that/the 
Secretary even if not named a party defendant by the person 
bringing the suit, he is required to intervene. 

Senator Eagleton. Why is it "shall" rather than, "May"? 

Mr. Jorling, We wanted the Secretairy to state his 
view which would be either it is a frivolous suit or it is 
one of such tau.gential valisiJ that we are not going to devote 
public manpower to it or we just don't think there is a ; 
violation. 

Senator Bagleton. Don't the courts of law deteradne 
the frivoloxasness of suits? That is a judicial determination. 
The Secretary of HBW does not determine frivolousness . 
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Senator Baker, He determines whether he is going to 
devote his time said the time of his staff to the prosecution 
of that lawsiiit. 

Senator Eagleton. If HEW taks a look at the suit and they 
feel it is something in the public interest they intervene. 
If they think it is a sort of a nickel and dine suit — 

Mr. Jorling. If it is a nickel and dime suit, this would 
require tiiem to come to court and tell there.. 

Senator Eagleton. The judge c<in determine that on the 
record. 

Mr. Meyer. They raay be possessed of information which 
indicates that this is not so. 

Senator Eagleton. If you want him in every damn suit 
that is filed — 

Senator Muskie. It seems to me "may" is a better word. 

Senator Boggs . Tom is saying the judge has a right to make 
his own mi.nd based xsgton the facts . 

Senator Eagleton. The Secretary does not have to say 
it is f rivilous . 

Senator Muskie. It would be a damned burdensome require- 
ment. 

Senator Baker. You can make it statutorily possible to 
make the Secretary an involuntary party. 

Mr. Jorling. That is what we were trying to do. 
Senator Muskie. What is involved here is an order of the 
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Secretary. 

Mr. Billings. Not in all easds. 

Senator Miiskie. Under this provision, it is. 

Mr. Billings. Under one part of it you have the violation 
o£ a plan. 

Senator Muskie, t^hat does "any such action" mean? 

Mr. Billings. Clause A is operating ii?ithout a certificatf 
or operating without a performance standard. 

Section 14 Ce) (1) is the enforcemsnt provision of the 
selected source. 

Section 15 is hasard Oinission. 

Senator Eagle ton. Mr, Chairman would you accept this 
rough change in the language I was quibbling about. I was not 
happy with the language. It would read in essences "No such 
suit shall be filed tmtil such person or persons shall^ afford 
the Secretary or his representative or such agency at least 
30 days fromthe receipt of such notice to institute. . ." 

I know X am probably just nitpicking. 

Senator Muskie .That is clearer. 

On idle question of intar^yeningf why don't we just change 
the "shall" to "may". 

Senator Spong. 1 prefer "may" to "shall". 

Mr. Meyer. In the vast majority of c;ases, th© defendant 
will probably drag the Secretary in anyhow. 

Senator Baker. Vlh&t about the 72 hours there? We got all 
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upset about the 15 days. 

Mr. Billings. That is the anount of notice required. 

Except for the hazard question ^ there shouldn't be any 
notice at all. The others diould have more. Hazardous should 
not have any delay. There you are talking about a direct 
responsive relationship with people. '— 

Senator Muskie. I am afraid I have no suggestion. This is 
a citizen's suit. Vlhat is wrong v?ith the 30-day provision 
appLylBig to this sort of thing? If something is of a 
hazardous^ nature, you are going to rely '^on the enforcement 
agencies and their responsibilities, not the citizens. You are 
dealing with these timeframes that the only way you have to 
enforce these is a citizen's suit. Why should not the 3& days 
apply to this as well? 

Mr, Billings „ The only reason being that a polluter 
can operate on and off in violation of the emission retluirement 
or his stamdard of performance. In other words, through the 
way he operates his facility — 

Senator Muskie. I understemd,but the anonymous citizens 
are not your enforcement arm? it is the agency. If there is 
a hazardous situation, you are not depending upon some anonymous 
citizen to come forward with the hazard. ' - 

Mr. Billings. I was discussing whether or not if you have 
an emission requirement which is a rather objective thing 
and it ia being violated, you give 30 days at the point at whicfi 
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the Secretary may c*iec3k, ha will find no violation, goes away 
£md the next day the guy is operating in bad practice again. 

Mr. Royce. How would that be impaired by 72 hours? 

Mr, Billings, it doesn't. I am not particularly hung \xp 
on that. I am hung up on the latter part where you have a 
person operating in violation of an order or certification, 
then he should not ha-VB any delay. 

Senator Muskie. He is not going to get away with it 
indefinitely if a concerned citizen goes to an enforcement 
agsncy. They can detect that. 

Mr. Billings. I see no problem with that as long as you 
keep the latter part where you have these people who are 
violating an order that is issued. 

There is no reason they should have any delay so we ceai 
move these up under the 30 day period. 

Senator Muskie. Federal procuren»nt. I think this pretty 
well reflects what we agreed on last time. Is there any 
question a&6ut it? 

Senator Boggs. Harold Brayman raised a question. This is 
the first section taj? Are there any questions on that? 

Mr, Briayman. Shere was some thought of dropping section 
Ca) which was planning to issue an executive order. I think 
there was some feeling and there still may be a little'" 
question of overkill since we have so many other procedures. 

Senator Muskie, We are going to have an amendment offered 
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on the floor on this subject, susre as hell. 

^4r. Billings. Sections (c) , (d) and (e) go to the 
question of the executive order„ Section (a) and (d) go 
to the question of doing business with violators of stcmdards. 

Senator Muskie. This relates to the use of facilities 
which are themselves laider the siibject of the court order. 

Mr. Billings. That is right, and we have cut down the 
three years to one year. 

Mr. Royce. This has been tailored to meet most of 
the objections that were raised the last time. 

Senator Muskie. Has en^loyee protection been worked out? 
I gather that has been worked out to meet our questions' of 
last time. 

Mr. Billings. Noise pollution is next. There are a couple 
of minor revisions. There was an attempt on the part of the 
staff on the kind of thing that o curred on the military 
procurement bill the other day wh. di required as part of the 
laws that corns out of this comrai i;tee tiiat that detailed 
statement prepared as a result of the Environn®ntal iSolicy Act 
b9 reviewed by the Secretary and if the Secretary determines 
that the statement is unsatisfactory from thestandpoint of his 
faqui reman ts, then the matter shall be referred to the Council 
on Environmental Policy for determination and recommendation 
of the President, 

As 1± stands, it would be applicable to both noise and air 
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pollution. 

Senator Spong. Mr. Chairmam, I understand the staff is 
goin^ to work on registration and regulations and fuel 
additives . 

Senator Miiskie. Let ne use the section by section analysis 
and go over the subjects that we will report to the full 
Committee as having been acted upon. We don't have the language 
but concepts. If you have it, we will go through it together 
and I won't have to read it. 

Section 10 4 ^ Section 105, Section 106 ^ Section 107, 
Section 108, Section 109 which ar&the criteria documents; 
Section 110, national antoient air quality standards; Section li:. 
the implementation plans; Section 112, perraitting States to adop 
stricter standards; iSection 113, a new source performance 
standard; Section 114 national emission standards for 
selected pollutants, lhat will tsike some language changes to 
refine the definition, but the concept has been adopted. 

Section 115 hazard and subs©q^3ant emissions; sections 
115 and 116 are going to be revised in the full Committee, so 
we can say those have been appro^md in principle but will be 
refined in full Coasni'ttee . 

Section 120, and then Title .II, moving sources. 
Section 202, and that is to berefined but we have < ' 
adopted it in principle? section 203, ejection 204, Section 205, 
Section 206, Section 207, Section 208. We did approve the 
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grant in aid system for inspection. 

Senator Boggs . And tie it in with the highway thing? 
Senator Muskie . Yes . 

Section 209, Section 210, Section 211 is not being 
reported, that is out. 

Mr. Billings. Witli instructions to the draftsmen. 

Senator Muskie. The same with fuel additives. Both of 
those are with instructions. 

Section 213, Section 214, Section 303, Section 304, 
Section 305, Section 305, Section 307, We have not gone over 
the authorization figures, but those are out to beiBfined. 
Title IV, section 403. 

Are there any other qualifications yovi think we^ should 
make to the press? 

Mr. Billings. The definition of the word "aircraft". 

Senator Boggs. On page 1, are we still working on language 
here under Section 111? 

Mr. Billings. We will be refining the language as per 
direction » 

Senator Muskie. That is the court relief of deadline 
provision. That really had the best going over of any provision. 

Mr. Billings. Section 105 will be refined to meet Senator 
Eagleton's point about the inadequate State programs. 

Senator Muskie. There is a lot oi refineiABivi in her*;. 

Senator Boggs. Ar»5 w® going to get a subcommittee draft 
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and circulate it? 

Senator Musk^ie. The things we have not agreed on such as 
used vehicles and fuel additives. Don't include those in 
the committee print, Those v/ill be refined separately because 
we have not agreed on them. 

The judicial review and Federal en forcement, include those 
in the conanittee print o 

It is just a question of refining. The authorizations 
you can put in as they are subject to refinement. 

Mr. Billings. We would hope the staff through contact 
with the nentoers can work out this court thing. 

Senator Muskie. Try to work out all of the language 
requirements so we can ha^ a clean print. 

Senator BoggSc A clean print to go to the full Committee, 
but the roanibers would have it before. 

Senator Muskie. We would have it well in advance an^ 
I would like to urge that we are all pretty farailiar with this 
now. If you go through it clearly in advance so that we can 
hit the questions you have so we wouldn't have to go through 
the whole thing again. [ 

Senator Eagle ton. In the full Committee or Stibboniinittee? 

Senator Muskie. In the full Conanittee. I am going to 
ask if we are re^dy tc report this to the fu3.l Conmdttee, and 
outline what we have done and t«ke }.t up to the full. Committee. 
If when wa get there ■'veryone hajs ci'Sarly in mind tlie questions 
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he wants to raise I don't care how many you have — so 
we can go through them, 1, 2, 3, take them up and resolve 
them — I think we oan finish the bill in one day with the 
advance staff work and the advance reading of the bill by the 
members . 

We know what the tough policy decisions are, and there 
are some tough ones, and we are going to face some tough 
amendments on the floor, a lot of them, but I think we have 
a pretty good bill here. 

In addition, we ought to send that bill to the Administra- 
tion and ask them to give us any questions they have so we 
willknow what we are faced with in the way of objection and 
criticism. 

Mr. Jorling, Plus authorization. 

Senator Muskie. That is right, in addition to the 
authorization . 

Mr. Royce. The staff probably cannot have the print 
for distribution before Tuesday morning. 

Mr. Billings. God willing, we can have it Tuesday morning 

Mr. Royce „ That means we could not 'Possibly get a 
productive meeting before next Thursday. That is two days 
before recess. 

Senator Boggs. The recess is the following Wednesday. 

Senator Muskie. Next !l3iursday would be a good day to 
shoot for if we can. 
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Thcihk you very much for your patience* it has been 

a long session. 

(Whereupon, at 7:15 poin., the Subcommittee recessed, tc 
reconvene sxibject to call of the Chair <>} 



